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PROCEEDI NGS

PRESI DENT CARTER: Good morning, |adies and
gentl emen. Welcone to the Central Valley Flood Protection
Board meeting. This is a continuation of a meeting
from-- that we started yesterday. And just for the
record, the Board did nmeet as agendi zed on October 28th in
t he Bonderson Buil ding across the street fromthe
Resources Auditorium here. And we are continuing on with
our agenda, as published, on Item 15, which is a hearing
deci si on.

This is an encroachment removal enforcement
hearing for M. Robert and Ms. Carrie Sieglitz, 2017
Garden Hi ghway in Sacramento. This is regarding
Encroachnment Renoval Enforcenent Notice nunmber 2010-49,
dated April 12, 2010, that was sent to M. Robert and Ms.
Carrie Sieglitz to consider ordering renoval of
encroachments and restore | evee sl ope damage by toe
excavation of the east bank |evee of the Sacranento River
FIl ood Control Project in Sacranmento.

Just a brief overview, the enforcenment hearing
process is one where we invite the staff to make a
presentation of the facts and the Enforcement Action. We
invite the respondent to then respond to those
all egations. And we invite both staff and the respondent

to have expert testinony. This is a sem -formal hearing.
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We don't have cross-exam nation of witnesses. We invite
each party to present evidence and the Board will base its
deci si on based on the evidence presented.

So with that, we'll also invite the members of
the public to speak both in support and in opposition of
the action. So with that, are there any questions about
t he process?

That's right. |f there are people that do wi sh
to address the Board today, it helps us if you will fil
out cards, speaker cards that are avail able on the table
at the entrance to the auditoriumas well as from staff
here in the front, that ensures that we know to recognize
you but we will be asking throughout the process today.

So with that, we --

EXECUTI VE OFFI CER PUNI A: I want to make an
announcement .

PRESI DENT CARTER: M. Puni a.

EXECUTI VE OFFI CER PUNI A: Jay Punia, | just want
to make a request. Today, we don't have written
transcription person, so we are recording this meeting, so
| want to request everybody to use the mc. Only then
your message can be recorded. So please cone to the
podi um or use the speakers there.

PRESI DENT CARTER: Very good. So with that, M.

Puni a, would you please call the roll
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EXECUTI VE OFFI CER PUNI A: Al'l the Board menbers
are present.

PRESI DENT CARTER: Okay, very good.

Al'l right, so I'"mgoing to call the hearing to
order. Again, this is Encroachment Renopval Enforcement
hearing for M. Robert and Ms. Carrie Sieglitz for 2817
Garden Hi ghway Sacramento California.

M. Porbaha, good norning. Welcone.

SUPERVI SI NG ENGI NEER PORBAHA: Good nmor ni ng,
President Carter and menmbers of the Board. Ali Porbaha,
Board staff. I would Iike also to introduce my coll eague
here Ms. Angeles Caliso, who is part of our team Also,
we have nmembers acts fromthe U. S. Arny Corps of Engineers
and | ocal maintaining agency RD 1000 here in support of
t he enforcement.

This Enforcement Action is number 2010-49
respondents are M. Robert and Ms. Carrie Jo Sieglitz,
| ocated at 2817 Garden Hi ghway, Sacramento, California.

In a snapshot, | would discuss the foll ow ng
subjects in this presentation regarding the proposed board
action: Applicable |aws and regul ations, the coments
related to the easement and background about chronol ogy of
t he communi cati ons and other events related to this case,
basis for a staff recommendation related to 3 itens. Item

1, waterside | evee toe cut. ltem 2, uncontrolled fill for
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secondary driveway. And item 3, Conex box, Conex

contai ners, metal roof and boat carrier.

We'll have comments from agencies. And the
analysis of the CEQA will conme next. And at the end, we
wi || have conclusion and a staff reconmmendations. And at
the end of this presentation, we'll have comments by

federal and | ocal agencies through representatives from
the U.S. Army Corps of Engineers and Reclamation District
1000.

This is the vicinity map of the project. This is
the | ower east side of this is the downtown Sacramento.
| -80 goes from east to west. And Sacramento River goes
fromnorth to south. And the property is |ocated adjacent
to the Sacramento River in the north quadrant of this map.

Let's | ook at nmore detail of the vicinity -- or
the |l ocation of this property. The property is bounded by
Garden Hi ghway in the east side, and the Sacramento River
in the west side flowing toward the south. This is
approxi mate property boundary shown in this slide.

Most of the unauthorized encroachments are
| ocated in the southeast of the property as shown in
this -- in this area. And we will focus more on this area
in the next slide to |l ook at how it | ooks |ike.

This is a survey which was done by Psonmas

Surveying -- or Engineering on June 2nd, 2010. This is
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part of the staff report Attachment D. And the Garden
Hi ghway in here, is the Iimts of Garden Hi ghway in the
shaded area. And Sacramento River is in the left side
here, flowi ng south. And this red dotted |ines shows the
respondent's property.

And what we see here is the limts of the |evee
here. The new shaded area is the |limts of the
approxi mate | evee that we have. And this is the easement
for flood control, which enconmpasses all the | evee portion
goes to the lower mark in the Sacramento River.

The nmpst of the encroachments are focused in the
sout heast portion of the property, which I will show in
t he next slide.

So this is again the location of the Garden
Hi ghway in the shaded area. And this is the Conex boxes
in the left side. And the shaded area surroundi ng the
Conex box, Conex containers are the area in which the
wat ersi de | evee sl ope has been cut. See it enconpasses
most of this Conex box going towards the top of the |evee.
This is a plan view. We will see the cross-sections in a
few m nutes.

Based on the Enforcement Action nunmber 2010-49,
the request is to -- for the unauthorized
encroachments -- three unauthorized encroachments. In the

notice there are 6 items. We put themin these three
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categories for -- three categories.

ltem 1, is related to toe excavation -- the
excavation of the waterside |evee toe to accomodate two
Conex containers and a boat carrier.

ltem 2, placement of uncontrolled fill materi al
on the waterside slope perpendicular to the | evee, to
serve as a secondary driveway.

And Item 3 is placenent of encroachments two 8.5
feet tall Conex containers, metal roof resting on the
| evee sl ope, and a boat carrier within 10 feet of
the -- fromthe waterside | evee toe.

The applicable |aws and regul ations are rel ated
to California Water Code and also Title 23. California
Wat er Code Section 8534 says that the, "Board has the
aut hority to enforce..." codes,"'...the erection,
mai nt enance, and protection of such |evees, embanknments
and channel rectification as will, in its judgnment, best
serve the interests of the State'".

The California Water Code section 8708, Board has
given assurances to the U. S. Arny Corps of Engineers to
mai ntain and upgrade federal flood control works in
accordance with federal |aw.

California Water Code section 8709 says if the
respondent fails to rempve the unauthorized encroachment,

t he Board may conmence a suit to abate the nui sance.
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The California Code of Regulations Title 23,

Section 6 Subsection (a), "Every proposal Or plan of

wor k. . .

wor k" .

requi res Board approval prior to commenci ng any

California Code of Regulations Title 23, section

112 subsection (a), "The Board requires applications to be

filed for

under

all proposed encroachnments within the fl oodways

its jurisdiction, (identified in table 8.1) and on

| evees adj acent thereto, on any stream which may affect

t hose fl oodways".

20,

California Code of Regulations Title 23, Section

subsection (a), "The Executive Officer may institute

an enforcenment proceeding...to the |andowner or person,

(referred to hereafter as the respondent), owning,

undertaking or maintaining a work that is in violation of

this division or threatens the successful executi on,

functioning, or operation of an adopted plan of fl ood

cont

t hat

rol".

Now, | et

s di scuss about the easement docunents

are avail abl e. Based on the documents, a deed

granted by the owner first initial owner, Valentine S.

McCl atchy to Reclamation District 1000 on April 5th, 1913.

The

staff

report noted January 26th, 1913, so here for the

record we correct the date. The correct date is Apri

5t h,

1913.

This is |located on a staff report Section 5. 2.
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This deed says that quote, "For a right of way
and easement for the purposes of building, constructing,
enl arging and mai ntai ning thereon, a |evee or embankment
for reclamati on purposes only, in accordance with plans
t hat have been or may hereafter be adopted by RD 1000".
Thi s docunment is available in a staff report Attachment F
Exhi bit A.

I n addition, on June 26, 2009, Reclamation
District 1000 and SSJD t hrough the Central Valley Flood
Protection Board executed a joint use agreement, CA05049,
in which the following rights were granted to the Board:

"Construct, reconstruct, enlarge...repair and use
of flood control works, which shall include, but no be
l[imted to...patrol roads, |levees...", unquote.

"Cl ear and remove from said flood control works
any and all natural and artificial obstructions,

i mprovenents, trees, and vegetation necessary for
construction, operation, maintenance, repair,
reconstruction, and emergency flood fight."

This docunment is available in the staff report
Attachment F, Exhibit B.

Let's | ook at the chronol ogical issues related to
this project. On October 10th, 2008, Reclamation District
1000 manager wrote a letter to respondent and identified

the cut on |levee, and the next for Board permts. This
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document is available in a staff report, Attachment B,
Exhi bit A.

On Oct ober 18, 2008, a letter fromsent from
respondent to Reclamation District 1000 stating no cut
done and work was outside of easement. This document is
avail able on a staff report, Attachment B, Exhibit B.

On January 2010, U.S. Arny Corps of Engineers
noted the | evee cut and containers during their periodic
i nspection. This one is available in the staff report
Attachment C.

On March 9, 2010, Board staff visited the site
with the reclamation district manager and DWR i nspector.

On March 16, 2010, a second letter was sent from
reclamation district to respondent noting the additional
fill for driveway. This letter is noted on staff report
Attachment B, Exhibit C.

Finally, on April 12th, 2010, Board issued
Enf orcenment Order 2010-49. This enforcenment is on staff
report Attachment A.

On May 6, 2010, the second site visit, as
requested by the respondent, Board staff and the
reclamation district manager participated in this site
visit.

On May 27th, 2010, Respondent requested hearing

via his attorney, M. Knox. This one is recorded on staff
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report Attachment B, Exhibit G

On June 30th, 2010, the respondent’'s attorney
subm tted request under California Public Records Act.
And all docunments avail able were provided on July 26th,
2010.

On September 3rd, 2010, U.S. Arny Corps of
Engi neers issued a letter to board requiring a Corrective
Action Plan. This letter is in the staff report
Attachment B, Exhibit D.

On September 20th, 2010, Reclamation District
1000 letter was sent to the Board in support of U. S. Arny
Cor ps of Engineers' letter. This letter is in staff
report Attachment B, Exhibit F.

On September 28, 2010, Board letter to U. S. Arny
Cor ps of Engineers with proposed Corrective Action Plans
compl eted by June 16, 2011. This letter is in the staff
report Attachment B, Exhibit E.

And in October 19th, 2010, Board staff hand
delivered a staff report on CD with additional documents
related to this enforcement to respondent’'s attorney.

Now, let's |ook at the encroachments.
Encroachments are categorized in three itens here.

The first one is related to waterside |evee toe
cut. The picture here is taken fromthe

property -- respondent's property. | f you imagine this
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one here, the Garden Highway is in your left side, and the
Sacramento River is in the right side. Here is a view
t hat shows the two Conex boxes, a metal roof with grass at
the top, and also cuts in the waterside of the | evee.

There is violations to California Code of
Regul ations, Title 23, Section 112 Subsection (b), "Banks,
| evees, and channels of floodways along any stream its
tributaries or distributaries may not be excavated, cut,
filled, obstructed, or left to remain excavated during the
fl ood season".

This is another snapshot of the sanme cut from
di fferent angle. Now, the Conex box is in the |left side
and in the right side is the Garden Hi ghway.

Violation of California Code of Regul ations,
Title 23, Section 120(a) subsection (24), quote, "The
finished sl ope of any project |evee construction or
reconstruction must be three feet horizontal to one foot
vertical or flatter on the waterside...", unquote.

I n addition, in California Code of Regul ations
Title 23, section 133(a) says quote, "The owner or
permttee nust maintain the waterward sl ope of the
| evee...in the manner required by Reclamation District
1000".

This is a full view of the Conex contai ners.

Again, the left side is the -- parallel to the these Conex
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boxes is the Garden Hi ghway and in the right side is the
Sacranmento River.

We can see the nmetal roof, with regards to the
grasses, which are at the top of that, and -- if
originally it was not cut, we will see docunentation that
woul d be something simlar to this one was the original
sl ope that was supposed to be here. So this slide is
Conex boxes are located in the cut portion of the slide,
as we kill denonstrate in a few m nutes.

This is the plan view of the property prepared by
the private company. Psomas engi neers are surveying. In
the left side, again, you can see the Garden Hi ghway and
in the right side is the Sacramento River.

Most i mportant cross sections that we will see
today are related to Section BB, and CC and DD. That's
t he one which we want to focus on that. Section BB
enconpasses the cut in the | evee and the Conex box.
Section CC shows the cut in the |evee and the |ocation of
t he boat carrier, which has been closed to the cut area.
And Cross Section DD, which has the unauthorized fill in
t hat area.

This view shows both the cross section and the
plan view of the property. We focus now a Section BB in
whi ch these Conex boxes, Conex containers are |ocated.

This is an enlarged version of that. Based on the --
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VI CE- PRESI DENT RI E: Can you make that |arger.
We can't see it.

SUPERVI SI NG ENGI NEER PORBAHA: Let me see.

PRESI DENT CARTER: It's also part of Attachment E
in the staff report.

SUPERVI SI NG ENGI NEER PORBAHA: Just increase this
one here.

VI CE- PRESI DENT RI E: We can't see what's up
t here.

SUPERVI SI NG ENGI NEER PORBAHA: This is Cross
Section BB, the one which passes through the Conex boxes.
Based on the as-builts, fromthe U S. Arny Corps of
Engi neers, the width of the crown is 30 feet. So if we
keep this width fromthe hinge point of the |and side for
30 feet here, we get this point here, which is the top of
t he hinge point for the | and side, because
initially -- because in this property the right side or
t he wat erside has been devel oped, extra fill has been put
on the levee in order to make it flat for the parking or
for the fence.

So the location of the fence is here. So they
made it flat. There are extra once -- extra fill is on
here. So here shows 30 feet width of the crown and 40
feet of public right of way based on the Sacranento

county, 12.5 feet of public utility easement. And the
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Central Valley Flood Protection Board easement goes
anywhere fromthe 50 feet fromthe center |line of the

| evee to the left side, to -- up to the lower mark side in
t he Sacramento River.

This is Section BB. You can see the metal roofs
at the top here. And the shaded area shows the cut her in
whi ch most of the Conex boxes are |located in that area.

This is Section BB. If you | ook at the plan
again, you | ook at Section CC --

VI CE- PRESI DENT RI E: Can you explain what that
red line is?

SUPERVI SI NG ENGI NEER PORBAHA: That line is the
based on the slope of what 3 to 1. This is based on the
Title 23, the m nimum sl ope as we read just a few m nutes
ago. The mnimum slope is -- the mnimum slope is 3
hori zontal to 1 vertical or flatter in the waterside.

VI CE- PRESI DENT RI E: s that how it was built and
then you' re saying they cut into it?

SUPERVI SI NG ENGI NEER PORBAHA: No. When it was
built, the slope was higher than that. It was about maybe
4 or 4.5. If you allow me, | will go back and show you
how it was in the original one.

PRESI DENT CARTER: Let's hold the questions until
the presentation is conplete.

SUPERVI SI NG ENGI NEER PORBAHA: Okay. [''m
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answering your question now. This is the original
as-built, prepared by the U S. Arnmy Corps of Engi neers
dated March 1952. The data which we have is related to

| evee -- it attenmpts to -- river mle at the top is the
river mle 65.2. And in the bottomone is the river mle
63.74. And the respondent’'s property is |ocated at a
proxi mately river mle 64. 2.

If you |l ook at the top one, the slope in the
wat ersi de, which is in the right side, is 4.5 horizontal
to 1 vertical. And the bottom one shows 4 to 1. So this
was initially what was initially constructed. So the
assumption of 3 to 1 is based on the m nimum sl ope that a
wat ersi de can have.

Did I answer the question?

Okay, continuing with the presentation. W can
see Section CC and Section DD in this slide here. Section
CCis the one -- these sections derive the same method as
the BB. And the top one shows the |ocation in which the
cut was made and the boat carrier is |located. And the
bottom part is Section DD in which the unauthorized fill
mat eri al was pl aced.

Now, we focus on Item 2 in terms of uncontrolled
fill material for construction of secondary driveway. The
Garden Highway is in the -- as shown here is perpendicul ar

to this fill. And the uncontrolled material, when we say
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uncontrolled material, it means in terms of both the size
of the particle in ternms of the placement, in terns of the
energy effort to conmpact the material, and in terms of

t hat region, that does not fit into the cuts.

So what the violation just happened is base on
California Code of Regulations, Title 23, Section 115
subsection (a), quote, "Dredged, soil or waste material s,
regardl ess of their conposition, may not be deposited on
the | evee crown, | evee slopes, or within the limts of a
project floodway wi thout specific prior approval of the
Boar d".

California Code of Regulations, Title 23, Section
116(b) (6), quote, "Stockpiles of materials or the storage
of equi pment, unless securely anchored...and fl oatable
mat eri al of any kind are not allowed within a fl oodway
during the flood season..."”

As you can see here, there are construction
debris and concrete which are in the fill.

Al so, we have California Code of Regul ations,
Title 23, Section 130(c)(1), quote, "Access ranps nust be
constructed of approved inmported material ™.

This is another view of the fill material. The
person who took this picture was standing al most on the
Garden Hi ghway and the Sacramento River is at the end of

the picture. These are the placement of uncontrolled fill
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material on the first -- or the first visit by the Board
staff on March 9, 2010. The fill was not conpl ete.

In violation of California Code of Regul ati ons,
Title 23, Section 130(c)(C), quote, "Any excavation made
in a levee section to key the ranp to the |evee nust be
back filled in four to six inch |layers with approved
mat eri al and compacted to a relative compaction of not
| ess than 90 percent...and above optimum moi sture
content”. As you can see here, the material fill here has
been just dunped into the side.

In violation of California Code of Regul ati ons,
Title 23, section 133(a), quote, "The owner or permttee
must maintain the waterward sl ope of the levee...in the
manner required by Reclamation District 1000..."

This is another view of the same encroachment

uncontrolled fill, which Garden Highway is in the |eft
side of the screen. This was an initial fill, which has
been dunped in March 9, 2010. The fill continued when we

saw it in the next field visit.

Now, we focus on the third category of
encroachments, that contains a Conex containers, as you
can see in your left side, is the boxes, two Conex boxes.
Just to mention that behind these Conex boxes is the
Garden Hi ghway and behind the person who took this picture

is Sacramento River. W are |ooking toward the east.
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So the Conex boxes and metal roof at the top and
al so boat carrier with m scell aneous itens at the top.
This picture was taken on March 9, 2010.

Anot her view of the same encroachments, you can
see the uncontrolled fill in the right side. But the
Conex containers roof and boat in the |left side.

In violation of California Code of Regul ations,
Title 23, Section 137(i), quote, "The storage of materials
or equi pment, unless securely anchored...and fl oatable
mat eri al of any kind are not allowed within the floodway
during the fl ood season".

California Code of Regulations, Title 23, Section
133(a), quote, "The owner or permttee must maintain the
wat erward sl ope of the |l evee in the manner required by
Recl amation District 1000".

This is another view of the metal roof with grass
pl aced above the Conex box. The person who took this
pi cture was standing exactly on the Garden Hi ghway. And
t he one which you see this container is here is the extra
fill that has been put on the |l evee. The main issue to
show this here, is that any inspector that passes through
this route, is unable to see those Conex containers, which
has been behind -- which is under these netal roof and
this grasses, were the things that this the plain ground

with grass.
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So that is another view of the same encroachment.
This is another view of the metal roof, and Conex box on
the left and the cut into the |levee in the right side.

Now, the applicant has applied for four permts
and one application, which was adm nistratively closed.
The permts include permt number 12242-A GM issued on
March 29, 1979. Based on the permt, it was granted
variance for punp station manhole and conduit through
| evee.

The second permt is nunmber 13366 GM i ssued on
February 8, 1982, which authorized relocation of existing
dwelling fromdifferent |ocation on Garden Hi ghway to the
current | ocation at 2817 Garden Hi ghway.

One of the special conditions of this permt,
item nunber 20 -- Condition number Twenty-Three says that
no further construction or |andscaping, other than that
covered by this application, shall be done in the area
wi t hout the prior approval of the Reclamation Board.

Application number 14509 that was adm nistrative
Lee closed on February 4, 1987. Application closed due to
the U.S. Arnmy Corps of Engineers not processing this
application until existing sunken vessel renoved from
Sacramento River. Respondent requested to authorization
to construct boat dock, tide walls, steps on waterside and

installation of a parallel chain Iink fence on waterside
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| evee shoul der.

The other permt is number 16232 GM issued on
Oct ober 19th, "94. It authorized construction of boat
dock on the left bank of the Sacramento River. One of the
special condition of that Condition nunber Thirteen says
guote, "All work approved by this permt shall be in
accordance with the submtted drawi ngs and the
specifications, except as modified by the special permt
here in. No further work, other than that approved by
this permt shall be done in the area without the prior
approval of the reclamation.”

And finally, the permt nunber 16547 GM i ssued on
July 9, 1996 authorized construction of iron fence with
masonry colums on waterway slope. The main reason for
setting all this permts here is to mention that the
respondent was fully aware that for any encroachment he
needs a permt.

We have comments from two agencies one from a
letter fromU.S. Army Corps of Engineers letter to the
Board, dated 3rd, 2010, which is included in the staff
report Attachment B, Exhibit D states that the U. S. Arny
Cor ps of Engi neers supports Board staff's Enforcenment
Action citing that this encroachment quote, "Inpacts the
structural stability of the |levee”". This encroachnment,

guote, "Could prevent the system from perform ng as
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i ntended during the next flood event."

And the request that this deficiency be corrected
prior to this flood season which is Novenber 1st, 2010.
They al so nmentioned that the failure to address this
deficiency will remove the Natomas Basin system from PL
84-99 rehabilitation assistance.

Specific agency comments, conments fromthe
president of the Reclamation District 1000 to the
Board -- dated Septenber 20th, 2010, which is included in
a staff report, Attachment B, Exhibit E. It says that the
Recl amation District 1000 al so supports Board staff's
enforcement action and urges Board to continue with
Enf orcement Action to prevent the district from |l osing PL
84-99 eligibility.

This slide shows the results of the analysis of
the inspection report -- inspection which was done by U. S.
Army Corps of Engineers in January 2010. This is sone
kind of rating report for Reclamation District 1000. This
one is included in the staff report.

As you can see, the first -- the properties | ook
at it in Unit 1 Sacranmento River, so it's referring to the
first colum -- first colum -- | mean, the second col um,
which is Unit 1, Sacranmento River. As you can see here,
this is the only unit in which the encroachments was

categorized as U, which you | ook at the legend in the
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bottom U is unacceptable. And if you read the bottom
part, it means |likely prevents performance in next flood
event based on the framework.

Also, in terms of bank caving, this is
categori zed as U, unacceptable. The representative from
the U.S. Army Corps of Engineers who is here. He' Il be
able to el aborate more on this rating.

| would like to discuss the issue of public
safety and flood risk associated with these encroachnments.
These encroachment underm nes the current inmprovenments on
t he Nat omas Basin Early | nplementation Program project,
whi ch a approxi mately costs about $600 m llion.

And about 100, 000 residents live in this Natomas
Basin will be affected. And the critical infrastructure,
such as the Sacranento |International Airport and Arco
Arena will be inpacted.

Failure to address this structural deficiency
will remove the Natomas system from PL 84-99
rehabilitation assistance. As we understand fromthe U.S.
Army Corps of Engineers, if one segment doesn't work, the
whol e systemin the | oop does not worKk. | have a map here
from prepared by DWR, the denmonstration map for American
Ri ver and potential flood depth.

Let's | ook at the |l egend of this and to see

what's the meani ng of these colors. The |legend in the
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bottom | eft side says that the light blue is 0 to 5 feet,
dark blue is the depth of inundation of 5 to 10 feet. The
pink is 10 to 15 feet and the red one is 15 to 20 feet.

I f you |l ook at the property here, is located in
the bend in the left side. Slightly below the bend, you
| ook at the property, and we can see the inmpact
of -- Dbreach on the hole Natomas area. This is based on
t he existing published informati on by DWR.

PRESI DENT CARTER: M. Porbaha, could you point
to where the point is on that map --

SUPERVI SI NG ENGI NEER PORBAHA: Sur e.

PRESI DENT CARTER: -- with the pointer.

SUPERVI SI NG ENGI NEER PORBAHA: Iowill. This is
the property located here, bel ow the bend.

PRESI DENT CARTER: Thank you.

SUPERVI SI NG ENGI NEER PORBAHA: Regar di ng CEQA
anal ysis, Board staff has prepared the followi ng CEQA
determ nations. The Board acting tags CEQA | ead agency
has determ ned the project is categorically exenpt in
accordance with CEQA guidelines section 15321 under Cl ass
21(a), actions of regulatory agencies to enforce standards
and Section 15301 under Class 1 covering the m nor
alteration of existing public or private structures and
facilities.

Staff recommendati ons is as follows. These
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determ nations constitute as significant evidence that
said encroachments will interfere with maintenance and
performance of the Sacramento River Flood Control Project
pursuant to Water Code Section 8708 and Section 87009.

The State is obliged to enforce renmoval of
encroachments that inpact the integrity of the | evee
pursuant to Water Code Section 8708. The Board determ ned
t hat the encroachment renmoval is exempt from CEQA to adopt
t he Enforcement Action number 2010-49, and to order
removal of unauthorized encroachments and restoration of
sl ope in accordance with Enforcement Action nunber
2010- 49.

This is the end of ny presentation. [''m either
avail abl e for your questions or | can ask two other
agenci es who support this application.

PRESI DENT CARTER: Why don't you invite the other
two agencies up to testify.

SUPERVI SI NG ENGI NEER PORBAHA: Yes. Please the
first fromthe U S. Army Corps of Engineers Ms. Meegan
Nagy, the chief of the floodway protection.

MS. NAGY: Good morning, President Carter,
members of the Board. My name a Meegan Nagy. ' mthe
chief of the flood protection and navigation section for
t he Sacramento District Army Corps of Engi neers.

The Sacranmento District strongly supports the
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staff's recomendati ons as you've heard today. The Corps
conducted a periodic inspection on this |evee systemthis
winter. And we determ ned that the encroachment that you
saw today is likely to prevent the system from perform ng
as intended during the next flood event. That is a
significant concern to us, especially in a place such as
Nat omas.

The Sacramento District finalized the RD 1000
Nat omas periodic inspection report on September 14th of
this year. We fully expected the Board and the | ocal
mai nt ai ni ng agency will take actions to remedy all
deficiencies noted in the inspection report. However, the
District felt that the waterside |evee cut to be a
significant enough concern to require separate
notification to the Board, so actions to correct the
deficiency could be taken inmmedi ately.

The | ocals and the State have spent a significant
amount of money in the Natomas Basin on | evee
i mprovenents. A levee is only as strong as its weakest
link. Encroachment such as this, weaken the system and
put nore than 80,000 people at risk, and billions of
dollars in econom c damages at risk

We shoul d not accept any encroachment which
di m ni shes our m ni mum st andar ds. Natomas is a very deep

and dangerous fl oodplain and actions such as we've seen
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t oday pose an unacceptable risk to the residents and the
rest of the city of Sacranento.

"1l be here later if you have any questions.
"Il hand it off to Paul.

PRESI DENT CARTER: Thank you.

MR. DEVEREUX: Mor ni ng, President Carter, menbers
of the Board. | *' m Paul Devereux. I"m the general manager
for Reclamation District 1000. And |I've been a | ocal
mai nt ai ni ng agency manager for 10 years at American River
and now with Reclamation District 1000 dealing with
encroachments and trying to get property owners to conply
with Title 23. I'd sent out countless little of trying
to, you know, enforce and get people to conply with your
regul ations, quite honestly not with a | ot of success.

' m very happy to see this action noving forward
and comng to your board. And I would just urge in
support of getting the |levee slope repaired there. You
know, we know that this |levee is made out of sand. You
know, we've cut into the |levee. When we had to do
emergency repairs up at Prichard Lake. We've done
borings. W know it's made out of sand. And at some
point in time, you're going the cut through the veneer
that's on the outside and you're going to have the sand
exposed.

Now, through the years, we've dealt with seepage,
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we' ve dealt with boils, we've dealt with erosion. And so
in the mdst of investing anywhere from 700 mllion to a
billion dollars into these | evees. But the bottomline is
it's protecting 80,000 people at |east, and you know,
we're billions in property damage.

So in nmy opinion, we need the get this |evee
sl ope restored. You know, irrespective of the things that
the Army Corps has brought forward and it is been
identified as a deficiency that flex both on our district
as well as on you, that we have an unacceptable rating,
but the bottomline is the public safety issue. And in ny
opi ni on, you know, we need to get this |evee restored so
that we feel safe going into this flood season or
certainly be in a position to do a flood fight if we have
to, but get the |levee restored as soon as we can.

Thank you.

PRESI DENT CARTER: Thank you.

Does staff wish to present any additional
evi dence at this point?

SUPERVI SI NG ENGI NEER PORBAHA: Ali Porbaha. Not
at this point.

PRESI DENT CARTER: Thank you.

So now we'll hear from the respondent.

VI CE- PRESI DENT RIE: President Carter, when can

we ask questions of staff?
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PRESI DENT CARTER: After we hear fromthe
respondent.

VI CE- PRESI DENT RI E: Okay.

MR. KNOX: [*'m Tom Knox. ' m counsel for M. And
Ms. Sieglitz, both of whom are with ne. M. Sieglitz is
seated to nmy left. This is Ms. Sieglitz sitting in the
second row.

|*ve prepared sonme questions and answers for M.
Sieglitz followed by some remarks by me. We have
submtted a witten letter to you together with exhibits.
The purpose of M. Sieglitz's testinony is sinply to
state -- make clear the facts asserted in the brief, and
then "Il follow-up with the discussion of the |egal
issues, if that's all right with the Board.

PRESI DENT CARTER: That's fine. Pl ease proceed.

MR. KNOX: All right. I don't need the | aptop
here. | presume M. Sieglitz needs to stand next to the
m crophone in order to have his --

PRESI DENT CARTER: Yes.

MR. KNOX: All right. W'IlIl share the podium as
if we were distributing the Oscars here.

MR. SIEGLITZ: Good nmorning, Chairman Carter, and
t he Board menbers. "' m Bob Sieglitz.

PRESI DENT CARTER: Good morning. Welcome.

MR. SIEGLITZ: Thank you.
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MR. KNOX: M. Sieglitz, would you tell us what
your -- something of your educational and professiona
background pl ease?

MR. SI EGLI TZ: l"mlicensed professional
engi neer, civil engineer. |*ve worked in that field since
1975 or thereabouts.

MR. KNOX: When did you buy the -- when did you
acquire the Garden Hi ghway property?

MR. SI EGLI TZ: About 1978.

MR. KNOX: All right. And does it sit below the
grade of the Garden Hi ghway?

MR. SIEGLITZ: That's correct.

MR. KNOX: And did you move a house onto the
property where you now live?

MR. SI EGLI TZ: Yes.

MR. KNOX: All right. And when was that?

MR. SI EGLI TZ: About 1982.

MR. KNOX: Okay, and is there a slope fromthe
Garden Hi ghway down onto your property?

MR. SIEGLITZ: That is correct.

MR. KNOX: Now, in 1992, did you nove two Conex
boxes onto the property?

MR. SIEGLITZ: That's correct.

MR. KNOX: Wbuld you describe the boxes pl ease?

MR. SIEGLITZ: The boxes are Conex boxes, which
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are transportabl e shipping containers. They're
approximately 8 feet wide, a little over 8 feet tall and
about 40 feet | ong.

MR. KNOX: To place the boxes where they now
stand, did you excavate the sl ope?

MR. SIEGLITZ: Not at all.

MR. KNOX: How are they supported?

MR. SIEGLITZ: Wthin an existing driveway, we
put awe curb at each end and then set them on the curb and
support them off the cash.

MR. KNOX: Did you do any digging at all into the
toe of the slope in order the situation the Conex boxes
where they now stand?

MR. SIEGLITZ: No, we did not.

MR. KNOX: Now, after the boxes were installed,
wi t hout cutting the slope, did you dig a passage way
bet ween the sl ope and the boxes?

MR. SIEGLITZ: Yes, the site near the | evee was
rough consisting of stone and broken concrete, and dirt,
and we wanted the wal kway on the | evee side of the boxes
in order to hang garden tools. So we created a wal kway
back there, built it up, in some cases using sandbags, and
ki nd of excavated -- you saw what the photos | ooked I|iKke.
So we just by hand took off and cut out fairly vertically

the fill that was right adjacent to those boxes.
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MR. KNOX: Now, you said fill. Did you dig into
the | evee?
MR. SI EGLI TZ: No it was on -- it was just
shearing off fill that was placed against it on the |evee.
MR. KNOX: All right. You heard the
representative from RD 1000 refer to the | evee as sand.
I s that consistent with your understanding as well?
MR. SIEGLITZ: That's correct. And it's --
MR. KNOX: Go ahead.
MR. SIEGLITZ: And it's obvious just |ooking at
t he photographs that the excavated portion cannot
be -- cannot be sand or it wouldn't stand vertically as
t he photos show.
KNOX: Did you dig through any sand?
SI EGLI TZ: No | did not.

R

KNOX: What was the material through which
you dug?

MR. SIEGLITZ: It was broken concrete and brick
and clay and | oam materials that had kind of turned to
caliche or adobe al ongside of the containers.

MR. KNOX: Was there a 3 to 1 grade before you
began di ggi ng?

MR. SIEGLI TZ: No, there wasn't.

MR. KNOX: Was it steeper or nore slack?

MR. SI EGLI TZ: It was steeper.
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MR. KNOX: Have you exam ned ot her properties
al ong the Garden Hi ghway to determ ne whether other
properties have the 3 to 1 grade?

MR. SI EGLI TZ: Yes, since this action, my wife
and |, just driving towards town, said well let's see if
we can identify parts of the |levee that appear to be
original without fill or dunping next to it. And we
measured sl opes on those --

MR. KNOX: And have you taken photographs of some
of those measurenments?

MR. SIEGLITZ: That's correct.

MR. KNOX: All right. Those are included in ny
| etter brief to you at Exhibit B. M. Sieglitz, do you
have Exhibit B to our letter brief. Wuld you just walKk
us through those photographs and tell us what they show
and where the pictures were taken.

MR. SI EGLI TZ: My wife took the photographs, so
"Il have to read. Approximately the 2100 bl ock of Garden
Hi ghway is A. And that is |ocated -- Highway 80 has an
over pass at about that |ocation. So that's underneath the
freeway. There's no offranp at that Hi ghway 80 over pass.

B is a sand cove that used to be known as ski
beach. It's a public access area. This is beyond -- or
this is north of the parking |Iot that has basically a

natural slope com ng off of the |evee.
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C, there's a marina | ocated just up from Orchard
Road, which is dead ends into Garden Hi ghway, where
Swal | ows Nest Gol f Course and devel opment is. And just up
river fromthat is a marina. This is part of the
undevel oped portion of that marina, and this was taken
here.

Dis actually an inproved area. And we thought
wel | we ought to see what the slopes are that were
required in an inmproved area. And D is taken where
Chevy's restaurant is located along that path there down
to their parking lot. And we just decided well let's see
if those are 3 to 1 on the new | evees.

MR. KNOX: Did you have to | ook hard to | ook a
long time to find these two -- the areas that you
phot ographed?

MR. SIEGLI TZ: No. We were just driving towards
town and | said well let's take a couple of yard sticks
and find out what the slopes were. So we took a coupl e of
yard sticks, a right angle square and a |level, so we could

denonstrate we were | evel at right angles when we were

taking the measurenment. And the yardstick was obviously 3
feet |long, so that gives us 3. If it were a 3 to 1 sl ope,
it would be 3 vertically to 12 -- or 1 foot -- excuse nme 1

foot vertically to 3 foot horizontally.

And all of the photographs and all of the
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| ocati ons we had were much greater than that, in fact,
exceeded 2 to 1.

MR. KNOX: Are there parts of the slopes on your
own property where you've not done any digging at al
whi ch are steeper than 3 to 17

MR. SIEGLITZ: That's correct.

MR. KNOX: And are those shown in any of the
phot ographs in the staff report?

MR. SI EGLI TZ: Yes. | mmedi ately south of the
Conex boxes, no excavation was done, no work was done, and
t hose sl opes are pretty vertical, because they were just
due to fill that had been then dumped on the highway
sometime in the past.

MR. KNOX: And that would be at Figure 2C of the
staff report.

Did you install an el evated wal kway r oof
stretching fromthe fill of the slope across the Conex
boxes?

MR. SI EGLI TZ: That's correct. We put a concrete
curb on top of the fill and laid that roof on top of
the -- where that wal kway on top of the concrete curb, and
cuss spends over to the Conex boxes.

MR. KNOX: And what was the purpose of that?

MR. SIEGLITZ: The purpose is basically a wal kway

and access place and to protect the Conex boxes, also to
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protect the tools on the -- that are underneath it.

MR. KNOX: Are the Conex boxes visible fromthe
Garden Hi ghway?

MR. SIEGLITZ: That's correct.

MR. KNOX: Easily visible or due to have work at

MR. SIEGLITZ: ©Oh, no. You can see them In
fact, some of the photographs shown are just taken from
Garden Hi ghway, so can you see all the -- see the Conex
boxes very clearly.

MR. KNOX: And when did you install this wal kway
roof ?

MR. SIEGLI TZ: | mmedi ately after installing --
putting the Conex boxes in.

MR. KNOX: In 19927

MR. SIEGLITZ: That's correct.

MR. KNOX: Do you have a boat trailer still
par ked agai nst the slope?

MR. SIEGLI TZ: | have a couple of boat trailers
and other trailers parked against the slope just south of
t he Conex boxes.

MR. KNOX: All vehicles of one sort or another?

MR. SIEGLITZ: They're al
rollable -- rollable -- yes they're trailers.

MR. KNOX: They're nobile?
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SIEGLI TZ: They're mobile, right.
KNOX: They're not disabl ed?
SIEGLI TZ: That's correct.

>3 3 3

KNOX: Did you dig into the slope in order to
accommodat e the parking of those vehicles?

MR. SI EGLI TZ: No.

MR. KNOX: Now, you were -- you have begun

construction of a driveway on the Garden Hi ghway?

N RN N N NN P P R R R R R R
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MR. SIEGLITZ: That's correct.

MR. KNOX: From the Garden Hi ghway onto your
property?

MR. SIEGLITZ: That's correct.

MR. KNOX: Located where?

MR. SIEGLITZ: At the south end of the property

adj acent to the property line, the southern property |ine.

3

for that?
MR.
MR.

| evee in order

KNOX: And you've not applied for a permt

SIEGLI TZ: That's correct.
KNOX: Did you dig into the slope of the

to build that driveway?

MR. SI EGLI TZ: No, we did not.
MR. KNOX: How have you constructed the driveway?
MR. SIEGLITZ: Well, we placed broken concrete,

stone and dirt

at the base on the existing driveway, which

came fromthe neighbor's property. And then once that was
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built up sufficiently, then we placed additional rubble
and dirt, et cetera, fromthe top, from Garden Hi ghway
side to tie it in.

MR. KNOX: And have you built over the |evee or
t hrough it?

MR. SIEGLI TZ: Everything's been done on top of

the fill which is on top of the |evee.

MR. KNOX: And what is the fill consist of?

MR. SIEGLITZ: The fill that we placed or the
fill that was there already?

MR. KNOX: The fill that you pl aced.

MR. SIEGLITZ: The fill that we replaced consists
of broken concrete, stone and dirt. There as some gravel
init.

MR. KNOX: All right. I's that consistent with
the type of fill that you have used in the past pursuant

to permts with the Army Corps and with RD 10007?

MR. SIEGLITZ: And with Reclamation Board, yes.

MR. KNOX: You have seen Attachment E to the
staff report, have you not?

MR. SIEGLI TZ: Refer to me what that is.

MR. KNOX: For the Board's information, that was
the drawi ng that the Board representative showed with the
red line, the red cross-hatching that purported to show

that the slope at a 3 to 1 grade extended underneath the
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two Conex boxes, and -- concerning which |I believe one of
t he Board menbers actually asked a question.

It's Section BB if you have your staff report in
front of you. And it's -- you have Exhibit E in front of
you?

MR. SIEGLITZ: Yes, | have that in front of nme.

MR. KNOX: Do you believe that to be an accurate
depiction of the situation?

MR. SI EGLI TZ: No.

MR. KNOX: Okay, and why is that?

MR. SIEGLITZ: Well, it seens that sonebody used
alittle bit of artistic license. They decided
to -- whereas all surveys and all records, including the
survey it came from up above, and other surveys, including
t he subdi vision map, shows that the center |ine of Garden
Hi ghway is coterm nous with the center line of the |evee,
t hat shows that they offset it

Number 2, it shows -- so that moved it 5 feet
cl oser to our property.

It shows that the property -- the existing
property was 1 to 3 slope, which it never was at that.

Number 3, it shows that the crown width is 30
foot on -- you've got that document here -- on this
document produced by the Corps of Engi neers --

MR. KNOX: Which we have distributed along with




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

39

our letter brief.

MR. SIEGLI TZ: -- and this is a 300 page
docunment. There's just a couple of sheets which show t hat
the top of the |levee width for by design is 20 foot wi de
rat her than 30 foot wi de. So they use sonme license to
expand that, which all of those tend to say they're
pushing the | evee slope onto our property compared to
where it was.

MR. KNOX: The document that those the 20-foot
crown is the -- titled -- it's fromthe Army Corps of
Engi neers. It's titled Post Authorization Change Report
and Interim Reeval uati on Report dated July of 2010.

| think that's all we have by way of M.
Sieglitz's testinmony. I f any of you have any questi ons,
of course, we'd be responsive.

PRESI DENT CARTER: Do you have any ot her
wit nesses you'd like to bring before the Board?

MR. KNOX: No other witnesses. | have some
comments to summari ze the | egal points made in ny brief.

PRESI DENT CARTER: Okay. If you would go ahead
and make your summary comments pl ease.

MR. KNOX: Sure.

SUPERVI SI NG ENGI NEER TARAS: M. President, this
is M. Taras, Chief of the Enforcement Branch. My counsel

is asking when the time is appropriate to take a break.
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Our head counsel is doing sone research and will return to
respond to any questions |ater.

PRESI DENT CARTER: We'll take a break after the
respondent has conpleted their testinony.

SUPERVI SI NG ENGI NEER TARAS: Okay, thank you sir.

MR. KNOX: As | say, we have made a nunber of
points in our brief. | hope you will review it carefully.
| intend only the summari ze here but not to supplant the
anal ysis made there, which conmbines of course the facts
and is | aw.

Let me take up first the question of the Conex
boxes, the passage way that M. Sieglitz dug next to them
and the el evated wal kway roof. We believe first of all,

t hat any action by the Board with regard to those is

precluded by Code of Civil Procedure section 315. It's a
code -- it a Statute of Limtations an it bars any clains
such as this by the State with respect -- well with

respect to any claimlike this, that is nore than 10 years
ol d.

M. Sieglitz made the inmprovenents. He di scussed
in 1992 clearly the 10 year statute has in fact run. I n
connection with those improvements, the Conex boxes, the
passage way, the wal kway, the staff has cited 23 CCR
112(b), which prohibits excavation of the |evee.

M. Sieglitz did not excavate the levee. The
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| evee as the representative from RD 1000 acknow edged, is
made of sand. He did cut into the fill, the clay soil and
| oam m xed with chunks of brick and concrete, imedi ately
adj acent to those Conex boxes. That's the only place
where he cut into the slope at all, and that was fill not

| evee.

And so that we're very clear, M. Sieglitz, as
he's testified, made no cut anywhere in order to situate
t he Conex boxes. He put themin place first and then cut
back a slope that was in any event much steeper than a 3
to 1 grade, and was in any event not |evee, but fill.

The claimthat M. Sieglitz destroyed a 3 to 1
grade on the levee is sinply untrue. As he has testified,
there are plenty of places along the Garden Hi ghway and
his own property is one of them where there is a grade
steeper than 3 to 1, and the notion that he is responsible
somehow for restoring the property to a grade that it
never had is simply unfair and ill-taken.

The second item with respect to the boat
trailers, the staff clainms that a boat trailer parked up
agai nst the slope violates the | aw. Boat trailer
actually, it's vehicle. Trailers are all vehicles.
They're all nobile. No cuts were made in any slope fill
or |l evee to accomodate them The vehicles can be parked

there to accommodat e whatever the legiti mate needs of the
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district and its maintenance activities may be.

More over, nothing in the parking of vehicles
there would seemto interfere with the operation of the
right of way or the easement by the MCl atchies who were
M. Sieglitz's long ago predecessors of interest. The
terms of the easement, from which all the |egal rights
that the district may assert or RD 1000 may assert or the
Board may assert, all of those flow fromthe easement
which is a right of way for the purpose of building,
constructing, enlarging and mai ntaining the | evee. The
vehi cl es parked there don't interfere with any of those.
And they can be nmoved in the event that there is some need
for temporary mai ntenance.

Wth respect to the driveway, M. Sieglitz has

acknowl edged that he doesn't have a permt. He built the
dri veway, however, over the |evee not through it. He
didn't disturb the |levee as it was built. He used

materi als consistent with the permts he obtained back in
1978 from RD 1000 and the Army Corps of Engi neers. W
acknowl edge that those have expired, but the materials are
exactly the sane. He's certainly willing to apply for a
permt, which I believe under the circumstances and based
on the analysis we put in our letter brief, the Board
woul d be obliged the grant.

That's all | have by way of |egal argunent. As I
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say, that is a sunmary of the points made in my brief,
which | do ask you to read. I thank you for the courtesy
in listening and your attention to this very inmportant
matter, a matter that affects the Sieglitz's very directly
obvi ously.

PRESI DENT CARTER: Thank you very much.

Ladi es and gentlemen, let's take a 10 m nute
recess, and then we will reconvene.

(Thereupon a recess was taken.)

PRESI DENT CARTER: Ladi es and gentlemen, if |
could ask you to take your seats, we'll go ahead and
continue with our hearing.

We have heard both from staff and the respondent.
l'd like to give an opportunity to the -- any menbers of
the public that wish to speak in support or opposition to
the action before us today.

Then we will allow staff to rebut the testinony
of the respondent and in turn allow the respondent to
rebut the staff's rebuttal. So that's the process. And
then we will open it up for questions for the Board. And
at that time the Board can ask questions of anyone who
has -- fromstaff or the respondent who have testified
t oday.

So with that, staff are you prepared to give a

rebuttal ?
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SUPERVI SI NG ENGI NEER PORBAHA: Yes. Our response
to the comments by the respondent and respondent's
representative are categorized into two | egal aspects of
t hat and technical aspects of that.

First, in ternms of |egal aspect.

DWR STAFF COUNSEL BREWER: Okay, first | would
like to -- Robin Brewer, counsel for the Board. Staff
counsel for DWR.

First, | would |ike to respond to the
respondent’'s argument that the California Code of Civil
Procedure Section 315 somehow has a Statute of Limtations
of 10 years. We contend that that does not apply here,
because the application of Section 315 would sonmehow give
a property right to evade the Board's jurisdiction under
adverse possession theories.

Here, and if you closely read Section 315 it
t al ks about when the people will not sue. Here, this case
is not being brought to sue for property rights, but
rat her under the Water Code and under Title 23.

Further, Civil Code Section 1007 would exempt any
applicability of CCP Section 315.

Number 2, even if you were somehow able to find
t hat CCP Section 315 applied here and there was a 10-year
Statute of Limtations. A Statute of Limtations does not

begin to run until you know or reasonably should have
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known that the subject of the statute existed. So here
what we're tal king about is the Conex containers and the
met al roof.

In this case, you have heard or can hear
testinony from both Meegan fromthe Corps of Engi neers,
and Paul from RD 1000 that the first time anyone knew or
coul d see these camoufl aged Conex boxes was 2008. So
we're in 2010, that's two years at nost. But | think the
most i nmportant thing to note is that clearly CCP Section
315 does not apply here at all.

Thank you.

SUPERVI SI NG ENGI NEER PORBAHA: Ali Porbaha of the
of the staff. | would |like to address several issues that
was nentioned by either M. -- by the respondent or by
the respondent’'s representative.

The first one is the figure attachment shown here
prepared by Wod Rogers. It doesn't have nunber. They
call it Figure 8. This one shows an existing | evee of
m ni mum 20 for crown wi dths of a typical section.

PRESI DENT CARTER: Could you, M. Porbaha,
perhaps put it on the projector, so that everyone can see
t hat .

SUPERVI SI NG ENGI NEER PORBAHA: Il wish | could,
but Unfortunately this is out of service.

PRESI DENT CARTER: The projector is broken?
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SUPERVI SI NG ENGI NEER PORBAHA: Yes.

PRESI DENT CARTER: Okay. This was in the

SUPERVI SI NG ENGI NEER PORBAHA: The Board -- this
was di stributed by the respondent's representative this
morning. This is one of the attachments here. It says
the title is the American River watershed common features
proj ect Natomas Post Authorization Chart, Figure 8.

PRESI DENT CARTER: Typical fix in place no raise.

SUPERVI SI NG ENGI NEER PORBAHA: Yes. This is the

typical cross section froma -- | don't know how many
mles is really the American River. Just typical section
here.

What we have here --

BOARD MEMBER BROWN: Well, wait a m nute. \Where
is it?

PRESI DENT CARTER: John, it's in that -- there we
go.

| s everybody on the sanme page here?

SUPERVI SI NG ENGI NEER PORBAHA: Okay, this is a
typical cross section. W don't disagree with that. This

is a typical cross section in which the mninmumwi dth is
20. However, what we have from actual as-builts of the
site is that the -- shows that the two attestations that
we have, one before and one after the property, one is

river mle of 65.21 and the other one is 63.71. If you
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see the average of this would be 64.2, which is the exact
approxi mate | ocation of the property should be within the
slope of -- within the width -- within the crown w dth of
these two Iimts.

So the first one shows the width is 30.03 feet.
And al most the second one shows the same one. So this is
t he actual as built of the site that we have dat a. It is
not atypical cross section. Yeah, there are sonme areas
that is 20 feet mninmum and as menti oned here. But this
is not the actual condition on the site. That is number
one.

SUPERVI SI NG ENGI NEER TARAS: This is Curt Taras
Chi ef of Enforcement Branch. Board staff would also |ike
to point out that's for the American River, that exhibit.
The violation |ocation is on the Sacranmento River. So the
applicability of that cross section of this discussion is
not cl ear.

Thank you.

VI CE- PRESI DENT RIE: So that -- those as-builts
are for the American River not the Sacranmento River?

SUPERVI SI NG ENGI NEER PORBAHA: The one which was
presented by the respondent representative, as | say, he
is American River watershed common features. | don't
know where it comes from This is atypical -- yeah this

is 20 feet. Mnimumis typical. But it doesn't apply to
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the | ocation of the property.

PRESI DENT CARTER: The drawi ng on that Figure 8
presented by the respondent says it applies to the Natomas
Basin, which is the Sacramento River as part of the
Nat omas Basi n.

SUPERVI SI NG ENGI NEER PORBAHA: The second issue |
would like to discuss with that is on the report presented
t oday by the respondent's representative here. The first
par agraph in the background, it says, "In 1992, they moved
on two Conex boxes into the property". That's what they
stated and mentioned here.

This is the plan view of the application for
permt that they submtted in 1994. And they excluded the
| ocation of -- they excluded the Conex boxes in this
figure. So the reason that the 1992 was over there,
either they didn't want to show it, they mssed it or the
issue that this was there in 1992 is inaccurate.

Number 3 --

BOARD MEMBER BROWN: So you're saying they were
removed it in 19947?

SUPERVI SI NG ENGI NEER PORBAHA: | don't know when
t hey renmoved it. | just say the document that the
respondent submtted to the Board in 1994, there is no
i ndi cation of Conex boxes in the property.

PRESI DENT CARTER: And the 1994 document was for
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their permt --

SUPERVI SI NG ENGI NEER PORBAHA: Correct.

PRESI|I DENT CARTER: -- to build the boat dock --
SUPERVI SI NG ENGI NEER PORBAHA: Permt number
18 -- 16232, issued in October 19th, 1994.

PRESI DENT CARTER: Which was for a boat dock?

SUPERVI SI NG ENGI NEER PORBAHA: Correct.

BOARD MEMBER BROWN: Did that permt include the
boxes?

SUPERVI SI NG ENGI NEER PORBAHA: Never requested
for boxes -- the permt for boxes. The box is
unperm tted.

BOARD MEMBER BROWN: Okay.

SUPERVI SI NG ENGI NEER PORBAHA: Al |l encroachnents
here are unpermtted.

So this is number 2.

Number 3, the claimthat material that they used
for fill is consistent with the permts that they have is
i naccurate, because the Board or any organi zation when
t hey want to have the fill, the size of the particle
shoul d be |l ess than three inches.

As we saw from many pictures fromthe
presentation, they use rubble and construction debris to
build this fill material. So this statement that this

material is consistent with the any agency is inaccurate,
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because there are construction waste materi al . lt's not
appropriate for compacting, because the ordinary
conpassi on devices that we have, you cannot conpact this
irregular material s.

Number 4, the respondent used the Board artistic
license to describe the work that is presented as the
actual cross-sections that was surveyed by Psonmas
Engi neers or Psomas survey. This was not done by the
Board staff here. This data was obtained froma third
party. This data is not prepared by the Board staff.

Addi tion of those Conex boxes -- addition of that 3 to 1
and putting those, you know, flood protection val ues.
These are the ones which is done by the Board. But this
data was not prepared by the Board staff. It was prepared

by the third party, which has nothing to do with this

case.
Number 5, the respondent clainms that the data,

which | submtted previously, Section BB, the center |ine

doesn't show that center line of the |levee is consistent

with the center Iine of Garden Hi ghway. We put this

alternate Section BB to show that the center |line of the
| evee is coincide with center Iine of the Garden Hi ghway.
As you can see fromin data, the -- if you make

such an assunmpti on again, a |arge portion of the |levee toe

has been cut to put those Conex boxes over there. So this
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is a modified version of the Section BB that | showed
earlier shows that in the previous one, which I showed, I
put the | and side hinge as the source -- start source.
And from that point | draw 30 feet in order to get to the
hi nge of the waterside. That was the first estimte that
we make.

This figure shows here, we start with the center
line of Garden Hi ghway, make it consistent on the center
line of the |evee, and then nove 15 feet to the right
side, 15 feet in the left side based on the data fromthe
as-builts. And then we got the hinge point of the
wat ersi de. And based on that we draw the line 3 to 1.

So if the claimof the respondent the true, this
shows significant cut into | evee about 15.9
hori zontal -- 15.9 feet horizontally cut into the |evee
toe.

Number 6, they mentioned that the boat carrier is
mobi | e and can be removed anyti me. But according to
regul ations, even the nobile term needs to be removed
during the flood season from November 1st to April 15th,
whi ch didn't happen.

And I"'mreferring to nunber 8 or -- 7 or 8.
Referring to the figure that was submtted by the
respondent or respondent's attorney, on page -- doesn't

have page number, but it's the first appendi x, showi ng a
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pl an of the -- showi ng the plan of several points.

|'"mreferring to this figure. As | understand, |
have not read the report conpletely, they chose four
points. These four points are -- have two problems. One
is that it's statistically insignificant. I n other words,
you cannot select four points at only one | ocation, that's
very close to each other, and say this is the nost
representative of the levee in that area. That's number
one.

Number 2, the point that was selected here are
bi ased, because they are all in the bent area in which the
erosion is the highest. MWhile the property of the
respondent is located in a straight line in which the
erosion is mnimum conpared to the bent area. So this
poi nt neither statistically nor -- neither statistically
nor from engi neering viewpoint are representative of the
respondent's claimthat because these few points have such
behavi ors, the slopes are like that so it's typical of
what's in that area. This study is biased in two ways.

This is all | have at this nmoment. |*'m ready for
any questions. Thank you.

PRESI DENT CARTER: All right. Does t he
respondent wi sh to rebut staff's testinmony

MR. KNOX: Staff had about 10 m nutes to regroup

after hearing our presentation. Could I just have a few
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sort out which of these issues I'll respond to

and which of these are procedural ?

PRESI DENT CARTER: You both had 10 m nutes to

review each other's testinmny prior -- or during the

break. That's what staff responded to. Let's proceed.

MR. SIEGLITZ: All right. Hel | o agai n. | notes

ri ght here
| t
nobody noti

2008. The

well as The Recl amati on Board,

of, is that

and I'm not as organized as you folks.
"s interesting that M. Porbaha stated that
ced that the Conex boxes were in place until

requi rements of the district, District 1000,

as

whi ch this agency grew out

t hey make periodic inspections. And to state

that they didn't make any periodic inspections for 10

years i s ludicrous.

In addition to that, we have a permt for a

fence, which was shown to you by the staff. And that

permt for

this fence was done subsequent to the

install ati on of the boxes.

There's a curb that those -- that the roof of the
boxes sat on, which is inside the curb -- inside the
fences. It would not have been possible to put the curb

there at that time.

Just driving down the | evee, can you see the

boxes. There is no -- | nmean they're in plain view.

There's no

intent to conceal them or anything else. So
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think it's ludicrous to say that nobody noticed them until
2008.

He showed then in item number 2 a plan that he
purports says that the boxes were not there. The boxes
are nmoveabl e boxes, as trailers and other things. And we
didn't show our trailers or our vehicles or other moveabl e
equi pment . But the driveway very clearly shows goi ng down
to those containers those containers were in place before
t hat driveway was constructed. So that's obvious they
were there.

In addition to that, that project was inspected
specifically in addition to the general inspections that
are required, was specifically inspected, and the
containers were there and of note and observed at that
time. And to say they weren't is not correct.

And number 3 -- | believe it's number 3 were that
there were no permts that were issued that allowed for
rubbl e. Now, | think staff's been selective in giving you
permts and showing you permts, but yes there is a
permt. We have a permt for bank fill and riprap that
was given in 1978, which specifically mentions the
concrete rubble et cetera. And this is the concrete
rubble that we are putting on the new driveway. So
there's selectivity I think indicates some prejudice, that

they don't want us to use the materials that have been
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previously approved.

They indicate that the data that they had is from
a third party and that's on the screen now. It's
interesting that they had anot her draw ng already prepared
whi ch more accurately showed -- that coincided with the
i ndependent Psomas drawi ngs that showed the center |ine of
Gar den Hi ghway.

Now, of course, they wanted to submt originally
to the staff that the center line shifted, so that they
put it nore on our property. But now we all of a sudden
see one that shows it has shifted.

|tem number 6, part of the claimis that al
vehicles and trailers and autonobiles cannot be parked in
the fl oodplain during |ong periods of the year. All
residents on Garden Hi ghway park their vehicles in their
drive ways. In 99 percent of those cases, those driveways
are down on the |land of the level, and they are not --
they don't chain them up. They park their vehicle and get
in and | eave the next morning. They also have trailers
down there and other types of vehicles. And the idea that
you cannot park a vehicle on your property is again,

t hi nk, not correct.

There was another item Let's see if | can find

what it was.

Oh, the last item was that the photos we had
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sel ected are biased. Absolutely, they're biased. W
drove down the river. We drove from our property and we

| ooked for properties that had not been filled in, that
had not been devel oped, that had not been changed fromthe
original. So no we did not want to pick ones that had
steep slopes, or retaining walls or vertical ones or
additional fill against the property.

We intentionally selected properties that were
in -- as close to the natural state when the |evee was
built as possible. So definitely those are biased photos.

I n addition, the -- there's the claimthat
typi cal cross sections taken up river and down river of
our property are typical of our property. Typical in our
property is not typical up river and down river from our

property. Directly down river from our property, you

can -- if any menber wanted the Board wants to | ook,
you'll find that the fill is considerably greater. The
fill on to the top of the fill on our property fromthe
center line of the property -- of Garden Hi ghway is about

30 feet in. On the adjacent property, probably 40 or 50
feet in towards the river.

And in addition, the banks dropped vertically
off. There's |ots of heavy broken concrete and ot her
t hi ngs there.

During one of our permts, it's the permt that
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we had for installing a sewer |ine through the |evee, the
permt specifically in the inspection report and report
i ndicates that -- and that is on our property -- indicates
that there is a driveway along that area, which doesn't
obviously show in the exhibits that the staff purports to
be accurate of our property.

Are there any questions?

PRESI DENT CARTER: No. Do you have further
rebuttal ?

MR. SIEGLITZ: That's basically just a response
to his individual itens.

PRESI DENT CARTER: Thank you.

MR. SIEGLITZ: Thank you.

BOARD MEMBER BROWN: M. Chair man. | have a
gquesti on. | didn't quite understand his explanation on
the center |ine shift.

MR. SIEGLITZ: On the center line shift, if
you' |l note the drawing that's on the screen right now,
that's not the drawi ng that they gave you in staff.
That's a drawi ng that they nust have had prepared or they
drew really quickly during the break, that actually

shifted the center Iine in the drawing that you were given
and that they showed you earlier. The center |ine of the
hi ghway is actually five feet or I don't know if it's 5.1

or 4.9 feet, shifted towards our property or towards the
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river fromthis one.

This one agrees with other surveys that the
center line of the levee is coterm nous with the center
I ine of Garden Hi ghway.

PRESI DENT CARTER: Thank you.

MR. KNOX: I just want to address the question of
applicability of the Statute of Limtations. The |anguage

of the statute is cited in the letter brief that |I've sent
to you. | think it's very clear. The people of this
State will not sue any person or in respect to any real

property or the issues or profits there of, by reason of
the right or title of the people to the same unl ess such
right or title shall have accrued within 10 years before
any action or other proceeding for the same is comenced.

As M. Sieglitz testified, he installed those
Conex boxes, cut his pathway and installed the el evated
wal kway roof in 1992. That is nmore than 10 years ago.
They have been on plain display. You can see all of this
if you simply are driving down the Garden Hi ghway or
wal ki ng al ong. There's been no attempt to conceal or hide
it. The statute clearly applies.

Thanks.

PRESI DENT CARTER: Thank you. Any ot her
rebuttal ?

MR. SIEGLITZ: Could | make a couple nore
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comrent s?

PRESI DENT CARTER: Yes, you may.
MR. SIEGLITZ: Thank you.

| think the things that we haven't discussed yet

and for whatever reason, is regarding the Title 23 and

what

Title 23 actually authorizes.

Title 23 actually -- and this is speaking

specifically to the driveway. Title 23 actually

specifically allows driveways below, | believe. It's one

f oot

above the floodplain to be constructed. And it also

allows for no -- | think it specifically says that there

ar e

t he

no restrictions for inprovements above that area. So
driveway is -- falls under that.

Al'so, in, | think it's number 123(c) (4)

specifically allows for a raised wal kway to be

constructed. And the roof of the canopy that's over the

top of the containers is in fact a raised wal kway.
There's a door -- there's a gate that gets to it, et
cetera.

Thank you.

Cal

PRESI DENT CARTER: Thank you.
STAFF ENGI NEER CALI SO: Good mor ni ng Angel es

so with Board staff. W'd i ke to make a

clarification on the cross section make sure that we're

al |

on the same page.
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The Cross Section BB, which was part of the staff
report package, that was generated -- the cross section,
original cross section, came off of the Psomas
Engi neering. The | abeling that was done was prepared by
Board staff.

To clarify, the 30-foot crown width that's shown,
so that section reflects the as-builts for the | evee that
was constructed in -- the as-builts from 1954 fromthe
U.S. Arny Corps of Engineers for this particular |ocation,
the two sections that were used were the one upstream of
the property and one downstream of the property, which
clearly shows at both |l ocations that there is a 30-foot
crown wi dth.

Based on that, we used with the 30-foot crown
wi dth and then we did the 3 to 1 waterside slope to
determ ne the extent of the cut and the containers on the
wat er si de.

The argument from the respondent that staff

shifted the section or the line work -- or the center |ine
is not correct. We anticipated the argunents that what if
the | evee section was right -- coincided with the center

line of Garden Hi ghway, which, in this case, that's where
this alternate Section BB canme about, showi ng what if the
center line of Garden Hi ghway was the center |line of the

| evee, the as-built | evee?
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So therefore, we did the center |line as 0, 0, and
we did a 15 foot offset to the [and side and a 15 foot
of fset on the waterside. From that point on, we took the
measurenments from the plan view, which was what was
surveyed by Psomas Engi neering and then we did a 3 to 1
sl ope. Now, that's -- this section shows that there was
still a 6 -- approximate 16 foot horizontal cut on the
| evee on the waterside | evee slope versus the section that
was part of the staff report that coincides with the
as-builts, that shows a cut of 19 feet roughly.

So there's like a 3 foot difference in the cut if

you shift the center line to the -- to Garden Hi ghway. So
| just want to make a clarification. It's not that we
changed our position. It's just that we anticipated that

guestion being raised and therefore we prepared this
exhi bit showi ng what that would [ ook |ike.

PRESI DENT CARTER: Thank you.

Are there any menbers of the public that wish to
speak in support or opposition to the action before us
t oday?

Okay, seeing none.

Then I'd like to open it up for questions. I
know t he Board has been very patient in holding their
guestions. | appreciate that. W have all the evidence

on the table at this point.
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So you're free to ask questions of anyone.

BOARD MEMBER BROWN: "1l start M. Chairman

PRESI DENT CARTER: M. Brown.

BOARD MEMBER BROWN: From our staff. It seens
li ke the |l ocation of the center |line of the levee is
i mportant to determ ne whether or not there is a cut for
t he contai ner boxes. How was t hat center |ine of the
| evee established? Was it established froma benchmark or
did you just go ahead and take the center of the road as a
center line of the |levee? How did you establish it? It
seems |ike you'd almost have to go froma benchmark to..

STAFF ENGI NEER CALI SO: If I may. Angeles Caliso
with the Board again.

The center |line of Garden Hi ghway corresponds to
the property limts. And this was based on the survey
t hat was prepared by Psomas Engi neering, which -- let me
get that exhibit up, so can you see it.

But where you see the -- the center line here,
there's -- with a grate is corresponding to the center
line of Garden Highway. And it also corresponds with the
center line of the -- or the property limts to the
respondent's property.

BOARD MEMBER BROWN: But the question is how was
it established?

STAFF ENGI NEER CALI SO: The Psomas Engi neering
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has a prepared a record of survey or is in the process of
filing a record of survey in which they had to reestablish
all the property boundaries along the Natomas Basin.

BOARD MEMBER BROWN: So it was established from a
benchmar k?

STAFF ENGI NEER CALI SO: Correct. Yes.

BOARD MEMBER BROWN: Okay.

PRESI DENT CARTER: Questions?

Ms. Rie.

VI CE- PRESI DENT RI E: Yes, | have several
guestions from various people.

The first question is for M. Taras. M. Tar as,
in April of this year an Enforcenment Order was sent out to
the respondent. And included in the Enforcement Order is
an order to cease and desi st. Now according to the Water
Code 8709, only the Board has the authority to order cease
and desi st.

So |I'm wondering, why did we send out a cease and
desi st order before the hearing was schedul ed?

SUPERVI SI NG ENGI NEER TARAS: Curt Taras Chief of
Enf orcement Branch.

The preparation of the -- what's Attachment A to
the staff report, which is the enforcement notice order
and conditions tightly follow Article 4 in Title 23

enforcement proceedi ngs, which instruct that the General
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Manager may institute an enforcement proceeding by serving
a notice by certified mail to the | andowner. [''m
abbreviating this. The notice nust state the acts or

om ssions which the General Manager believes to be in
violation of this division.

The notice must specify the statutes. The notice
must al so be acconpani ed by an order and that order nust
state that the Board may seek judicial enforcenment should
the respondent fail to respond to the notice.

VI CE- PRESI DENT RI E: Okay, | understand that.

But in terms of ordering the removing of the work, that
comes with the Board deci sion.

Furt hernore, the Water Code provides that only
t he Board can order a cease and desi st order. I
understand Title 23 allows the staff to send out the
notice and list what those violations are, but why did we
junmp to a Board decision within the Enforcement Order
ordering the removal of the work and ordering the
respondent to cease and desist? Why not wait until the
Board had the hearing to do that?

SUPERVI SI NG ENGI NEER TARAS: " mreading the
Attachment A. And | don't believe -- could you point out
to me, ma' am - -

VI CE- PRESI DENT RI E: Yes

SUPERVI SI NG ENGI NEER TARAS: -- where the term
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cease and desist was used in that document?

VI CE- PRESI DENT RI E: Okay. Under encroachment
renmoval Enforcement Order, "You are therefore requested to
cease the encroaching activity and renmove the
encroachments described in the enforcement notice".

So you're ordering themto cease and to renove.
And that comes with the Board decision. So |I'm wondering
why is that in the Enforcenment Order?

SUPERVI SI NG ENGI NEER TARAS: Well -- go ahead.
"1l defer to staff counsel, Ms. Robin Brewer.

VI CE- PRESI DENT RI E: Wel |, who prepared the
Enforcenment Order? Was it staff?

EXECUTI VE OFFI CER PUNI A: In coordination with
the | egal counsel. I think staff prepared in coordination
with the | egal counsel.

DWR STAFF COUNSEL BREWER: Yes. And I'd |ike to,
if I may, direct your attention to Water Code Secti on
8709.5, which refers to activity encroaching on | evees,
channel or other flood control works under jurisdiction of
t he Board, specifically states that, "Notwithstanding
Section 8709 or 8709.4, if the Board or the Executive
Officer, if delegated authority by the Board, determ nes
any person or public agency has undertaken or is
threatening to undertake any activity that may encroach on

| evees, channels, or other flood control works under the
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jurisdiction of the Board, the Board or Executive Officer
may i ssue an order directing that person or public agency
to cease and desist".

It's our understanding that this Board has
del egated jurisdiction --

BOARD MEMBER SUAREZ: That is incorrect.

DWR STAFF COUNSEL BREWER: -- to the Executive
Officer.

BOARD MEMBER SUAREZ: That is incorrect. That is
i ncorrect.

DWR STAFF COUNSEL BREWER: Okay.

BOARD MEMBER SUAREZ: Del egati on has not
occurred.

DWR STAFF COUNSEL BREWER: Okay.

BOARD MEMBER SUAREZ. That's actually part of the
Tier 1B process that seens to be stuck at this moment in
M. Taras's portfolio. But that del egati on has not
occurred.

LEGAL COUNSEL SM TH: M. President, | could
provide a little guidance here.

PRESI DENT CARTER: Go ahead.

LEGAL COUNSEL SM TH: Actually, in Section 20(c)
in the Board's Title 23 regulations, it does give the
General Manager or Chief Engi neer the authority to issue

an order for conmpliance with the Division, including an
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And procedurally, if
whi ch

a hearing is undertaken,
t he General Manager

i ssue the order that was

BOARD MEMBER SUAREZ:
LEGAL COUNSEL SM TH:
BOARD MEMBER SUAREZ:
LEGAL COUNSEL SM TH:
BOARD MEMBER SUAREZ:

the code trunps the regul ati on.

be interpreted consistent
interpretation of
i nconsi stent with the code.

PRESI DENT CARTER:

guess ny question would be --

if the staff

respondent doesn't request
before the Board. So if
remove the encroachment,
before the Board,

VI CE- PRESI DENT RI E:

letter
said. As far
can't order the respondent

a hearing is requested,

does have the initial

with the code.

el |,

Initiates an enforcenment
a hearing, it
the staff
then
with when does it
Wel |,
of violation and in terms of what

as ordering the respondent
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t hen
I's what happened here. But

authority to

i ssued here.

An Enforcement Order?
Correct.
What

Section 20(c),

section was that?

in Title 23.
That's all very well, but
The regul ati ons have to

And t hat your

the regulation in this case would be

| adi es and gentl enmen, |

this begs the question then,

proceedi ng, and the

will never come

can't issue an order to

- and it doesn't come
happen?

the staff can issue a
Ms. Smith just

to stop work, we

to stop work in this case,
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because the work happened 25 years ago, so that's not
appl i cabl e.

And it's the Board's prerogative to order the
work to be removed or not. And | feel that the staff has
junped the gun by moving straight to Board decision
wi t hout del egated authority to do so.

Okay, the next question | have is -- for M.
Taras is regarding the easenents. In 2008, a letter was
sent by Reclamation District 1000 stating that The
Recl amati on Board or the Central Valley Flood Board had
easenent rights. That, in fact, was not true.

So in 2009, our Board entered into a joint use
agreement with RD 1000. And what | want to know is did
this Board give authority to the staff to enter into that
j oint use agreenent?

SUPERVI SI NG ENGI NEER TARAS: | wasn't a
participant in the joint use agreement signing or creation
of it. | was hired April 2009, so that m ght predate ny
i nvol vement with the Board.

VI CE- PRESI DENT RIE: The agreenent was executed
in July 2009. M. Punia, do you want to answer that? Did
this Board give authority to staff to enter into a joint
use agreement with Reclamation District 1000 in July 20097

EXECUTI VE OFFI CER PUNI A: Maybe Ward has nore

information, but | have been signing joint use agreenents
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for the projects, so that the projects can nmove forward.

VI CE- PRESI DENT RI E: | understand that you have
been signing these, and that's not the question. The
guestion is did this Board give authority to enter into an
agreement for joint use on this property?

EXECUTI VE OFFI CER PUNI A: I think I'"m not com ng
to the Board to get authorization on any specific project.
| *'m under the inpression that | have a bl anket del egation
fromthe Board to sign the joint use agreement.

VI CE- PRESI DENT RI E: Okay. And where is that
del egated authority? MWhere is that at?

EXECUTI VE OFFI CER PUNI A: Let me | ook at Ward and

Robin to check and 1'lIl check in the del egation too.
PRESI DENT CARTER: M. Tabor.
DWR ASSI STANT CHI EF COUNSEL TABOR: | don't have

t he Board's delegation to M. Punia in front of me. But
it is certainly absolutely clear that the Board has

del egated to the Department to work with your Executive
Officer to acquire all the property necessary for the
Board's projects. And as you can see from the deed, the
joint use agreement, specifically for Sacramento River
Bank Protection Project. And this is the way the Board's
projects go forward, is the Department negotiates these
agreenments.

As you can see on this one, | think |I even signed
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it myself. But this is the arrangenment that the Board has
al ways used for the acquisition of property rights and
it's covered by your del egation, not only to the Executive
Officer but also to the Department of Water Resources.

VI CE- PRESI DENT RI E: M. Tabor, where is that
del egation at? Where have we del egate the authority to
DWR to --

DWR ASSI STANT CHI EF COUNSEL TABOR: I n the
Memor andum of Agreenment that this Board executed with the
Depart ment.

VI CE- PRESI DENT RI E: Okay. So if you could
answer the question. So did the joint use agreement --
did it come before our Board for approval or was that
executed based on some agreenent between the Board and
DVWR?

DWR ASSI STANT CHI EF COUNSEL TABOR: Thi s
agreement did come to this Board for its specific
approval .

VI CE- PRESI DENT RI E: Okay. My next question is
for the respondent and his attorney.

MR. SI EGLI TZ: Yes, ma' am

VI CE- PRESI DENT RIE: Were you aware that this
Board did not have an easenment over your property and
entered into a joint use agreement with RD 1000 in July

20097
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MR. SIEGLITZ: | was not aware of that until
subsequent to all of this action occurring. And then part
of the stuff that -- the information that | received from
staff did include that joint use agreenment.

That joint use agreenent, as | understand,
only -- if it's in effect and legal, only allows
the -- this Board to have the same rights that have been
del egated by the original easements obtained on the
property.

And the joint use agreement really appears to
expand those volum nously beyond what the easement all ows,
which | think was demonstrated by staff only, the
construction, maintenance and expansion of the | evee.

VI CE- PRESI DENT RI E: Did you give your perm ssion
to RD 1000 to redel egate their easement rights --

MR. SI EGLI TZ: No, ma' am

VI CE- PRESI DENT RI E: -- to our Board?

MR. SIEGLI TZ: No, ma' am

VI CE- PRESI DENT RIE: So you had no know edge of
it? You weren't aware of it?

MR. SIEGLITZ: That's correct.

VI CE- PRESI DENT RI E: Okay. Thank you.

MR. SI EGLI TZ: Thank you.

PRESI DENT CARTER: Any other questions?

VI CE- PRESI DENT RI E: Yeah. This question is for
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one of the staff. How wide is the easement for RD 1000?
What's the width of that easenment?

BOARD MEMBER BROWN: | tried to find that on
Section BB and it's not there.

VI CE- PRESI DENT RI E: | can't find it either.

MR. DEVEREUX: Ms. Rie, if I could, general
manager. Paul Devereux again.

The easement the District got in 1913 was from a
approximately the | andside toe of the existing | evee as
constructed to the bank of the Sacramento River. So it's
i ndeterm nate wi dth. It goes to the bank of the river and
t hen extends al ong the bank of the river.

VI CE- PRESI DENT RIE: So there is no width?

MR. DEVEREUX: No. See the | egal description
actually says to the bank of the Sacramento River.

BOARD MEMBER BROWN: To the toe or the bank?

MR. DEVEREUX: It says to the bank of the
Sacramento River is what the | egal description says. I n
ot her easenents we've got, it says to the | ow water mark
of the Sacramento River, but the easement we got extends
all the way to the river on the waterward side.

BOARD MEMBER BROWN: Well, wait a mnute. That's
not what you said.

MR. DEVEREUX: To the bank of the river.

BOARD MEMBER BROWN: You said to the bank of the
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river. That may be all the way to the river and it may
not, right.

MR. DEVEREUX: Well, whatever the |ega
description -- like |I said, wherever the bank of the river

is, is determ ned by the |egal description would say that.

BOARD MEMBER BROWN: Thanks, Paul.

VI CE- PRESI DENT RIE: Are you tal king about the
| eft bank, is that the bank?

MR. DEVEREUX: Yes, ma'am The | eft bank of the
Sacramento River as you're | ooking downstream

VI CE- PRESI DENT RIE: Okay. So is the bank the
crown of the levee, is it toe of the |levee? Where exactly
is the left bank by definition?

STAFF ENGI NEER CALI SO: If I may. Angeles Caliso
with the Board staff.

If you'll refer to staff report Attachment D,
which is the survey that was prepared by Psomas
Engi neeri ng. It was signed and stanmped by the surveying
conpany who prepared the survey for the site. They
clearly delineate the flood control easement and their
delineation starts here at the Sacramento, which shows
just the channel here. And it goes -- extends all the way
across to the I and side of the |levee and is calling out
the flood control easenents -- the [imts of the flood

control easement that was recorded.
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So those are the extents as defined by the -- a
licensed surveyor.

VI CE- PRESI DENT RI E: Ri ght . | understand the
license surveyor prepared a draw ng, but the easenment
simply refers to the |eft bank of the Sacranmento River.

It doesn't specify what the left bank is. So, you know,
that could be interpreted in many ways.

MR. DEVEREUX: Yeah. l''m not a | awyer. | don't
know what -- how a | egal opinion would be as to what's the
| eft bank of the Sacramento River. But as an engi neer, |
would tell you that, in my opinion, gives me the rights
clearly out to the edge where at this time falls off to
the river.

DWR ASSI STANT CHI EF COUNSEL TABOR: M.
President, nmembers of the Board, |I'mrepaired now the
answer Ms. Rie's question about the specific reference to
M. Punia's delegation order, referred to resolution
number 06-08, and paragraph 3, f, "Execution of contracts
i nvolving services of the Board, including joint use
agreements”. And it is signed by President Benjamn F.
Carter and Teri E. Rie.

VI CE- PRESI DENT RI E: M. Tabor, that may be in
t he agreement, but when you're conveying |land rights,
specially easement rights and you're not the dom nant

tenement owner of those rights, how can you transfer those




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

75

to a third party wi thout perm ssion of the fee title

owner ?

DWR ASSI STANT CHI EF COUNSEL TABOR: The fee title
owner, in this case Valentine MCl atchy, conveyed their
rights to RD 1000 in 1913. The joint use -- the purpose

of the joint use agreement is for a sharing, a creating a
joint tenancy, if you will, a tenancy in comon between
fl ood control interests.

VI CE- PRESI DENT RI E: Ri ght . | understand that.
But under what authority can RD 1000 as an easenent
hol der, and as a subservi ent easement hol der, convey those
rights to a third party without the perm ssion of the
dom nant tenement owner?

DWR ASSI STANT CHI EF COUNSEL TABOR: The
subservient interest in this case is the fee interest.
The dom nant tenement is the easement interest. And RD
1000 has express authority in the Water Code to own real
property rights and to convey those easenents.

VI CE- PRESI DENT RI E: But they're sinply easement
rights. They're not fee title rights. So --

DWR ASSI STANT CHI EF COUNSEL TABOR: They are
title rights to easenents.

VI CE- PRESI DENT RI E: -- my understandi ng of how
t hat works is that the property owner has to give

perm ssion and has to be notified of any transfer of the
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easement rights that they have granted.

DWR ASSI STANT CHI EF COUNSEL TABOR: There is no
such requirement in California |aw.

VI CE- PRESI DENT RI E: Okay.

BOARD MEMBER SUAREZ: M. Tabor, may | ask you a
guesti on.

DWR ASSI STANT CHI EF COUNSEL TABOR: Yes.

BOARD MEMBER SUAREZ: The agreement you j ust
referred to, has there never been a subsequent agreement
bet ween this Board and DWR signed after the 2007
| egi sl ative overhaul of our authorities?

DWR ASSI STANT CHI EF COUNSEL TABOR: "' m not sure
if I follow your question. | was quoting fromthe Board's
resolution to the Executive Officer.

BOARD MEMBER SUAREZ: But since then we've
entered into new agreements with the Department, regarding
what things --

DWR ASSI STANT CHI EF COUNSEL TABOR: Correct. And
| have the MOA between the Board and the Department in
front of nme.

BOARD MEMBER SUAREZ: l"m sorry. I mne in front
of me. Does that address the issue of del egation?

DWR ASSI STANT CHI EF COUNSEL TABOR: It certainly
del egates certain functions to the Department of Water

Resour ces.




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

77

VI CE- PRESI DENT RI E: It wasn't the Departnment of
Wat er Resources who executed the agreenent. It was --

DWR ASSI STANT CHI EF COUNSEL TABOR: You're
correct. And | was referring not to the MOA but to this
Board's del egation to your Executive Officer of the
authority to execute joint use agreements on behalf of the
Board.

VI CE- PRESI DENT RIE: And what are you referring
to? \Where did we del egate --

DWR ASSI STANT CHI EF COUNSEL TABOR: Resol ution
number 06-08 general del egation of authority.

EXECUTI VE OFFI CER PUNI A: This resolution was
passed when the this new board was appoi nt ed. I think at
that time frame they reclarified the delegation to the
Executive Officer or the General Manager at that tinme.

VI CE- PRESI DENT RIE:  Well, doesn't -- hasn't that
resol ution been superseded with the 2007 | egislation?
Because what that did was it removed all del egated
authority to the General Manager at that time and put that
aut hority back with the Board. And that is why our Board
has to hear every permt, because that del egated authority
is no |l onger applicable.

DWR ASSI STANT CHI EF COUNSEL TABOR: The new
| egi slation certainly removed any del egation fromthe

Board to the general manager for permt decisions. It did
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not affect in any way the delegation relative to execution
of contracts and specifically joint use agreements. The
Board's authority to acquire and hold real property rights
was not changed by the | egislation that was passed in
2007.

VI CE- PRESI DENT RI E: M. Tabor, let's say that
ultimately this issue goes before a court. And the judge
has to decide whether or not this Board has rights, is
t hat going to be defensi ble based on a 2006 del egati on of
aut hority that may or may not have been superseded by the
2007 l egislation?

DWR ASSI STANT CHI EF COUNSEL TABOR: | am a
hundred percent confident that a court would maintain the
validity of this joint use agreement and the rights of the
Boar d.

VI CE- PRESI DENT RI E: Even though this Board did
not authorize this joint use agreenent, you're --

DWR ASSI STANT CHI EF COUNSEL TABOR: Thi s Board
did authorize the joint -- your Executive Officer's
execution of this agreement.

VI CE- PRESI DENT RI E: Through 2006 Board
resol ution.

DWR ASSI STANT CHI EF COUNSEL TABOR: Yes, ma' am

VI CE- PRESI DENT RIE: And it's your contention

that that resolution is still valid except for the permt
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DWR ASSI STANT CHI EF COUNSEL TABOR: Correct.

PRESI DENT CARTER: Any other questions?

BOARD MEMBER BROWN: Yes, | had one.

PRESI DENT CARTER: Is it on this subject?

BOARD MEMBER BROWN: It's on this subject.

PRESI DENT CARTER: Okay.

BOARD MEMBER BROWN: How do we handl e the joint
use agreenments or easenments? How does this Board handl e
t hose joint use agreements with subsequent criteria that
appears to be required within those easements? Does the
| andowner have to be informed of those or agree to it or
is that sonething that the Corps has additional
requi rements and this Board has additional requirements?
How i s that handl ed?

DWR ASSI STANT CHI EF COUNSEL TABOR: M. Knox, i
his witten materials, said that the Board can't acquire
anymore rights than RD 1000 have. And that's absolutely
correct. If the Board is deriving its rights from RD

1000, that agreement can't enlarge those rights to any

79

n

| ar ger extent. So the Board's rights are limted to what

is covered by the joint use agreement and what is al so
covered by RD 1000's rights in the 1913 grant.
BOARD MEMBER BROWN: Then a follow-up to that

guestion is, is this hearing in these requirements that

we
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now have, do they exceed those rights?

DWR ASSI STANT CHI EF COUNSEL TABOR: | don't
believe they do. They can't exceed those rights.

BOARD MEMBER BROWN: Thank you.

VI CE- PRESI DENT RIE: M. Tabor, | have one nore
guestion about the joint use agreement. At the end of the
joint use agreement, RD 1000 has given the Board the right
to redel egate these rights. Doesn't that authority exceed
t he original easement?

DWR ASSI STANT CHI EF COUNSEL TABOR: No, ma' am
In fact, the very purpose of this joint use agreenment was
to be able to give specific written perm ssion to the U.S.
Army Corps of Engineers to prosecute the Sacramento River
Bank Protection Project, which is a joint project between
t he Corps of Engineers and the Central Valley Flood
Protection Board wherein it's the Board's responsibilities
to acquire for the project all the | ands, easenments, and
rights of way necessary for the project.

VI CE- PRESI DENT RIE: Well, it doesn't say to the
Army Corps of Engi neers. It says the Board may assign the
rights and responsibilities granted herein to a | ocal
district responsible for the maintenance of project worKks.
It doesn't say redelegate to the Corps. So RD 1000 has
granted the Board rights of the easement and has in turn

granted additional rights to the Board to subsequently
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redel egate the easement to another |ocal district. Does
t hat exceed the original rights of the 1913 easement?

DWR ASSI STANT CHI EF COUNSEL TABOR: No, ma' am

PRESI DENT CARTER: Ms. Suarez.

BOARD MEMBER SUAREZ: Thank you, M. President.
Just a point of clarification. The use agreenent was
signed when? Was entered when, the date?

DWR ASSI STANT CHI EF COUNSEL TABOR: 2009
bel i eve.

BOARD MEMBER SUAREZ. But the original easement
was - -

DWR ASSI STANT CHI EF COUNSEL TABOR: 1913.

BOARD MEMBER SUAREZ: ["mjust a little curious,
just for clarification, why did we in 2009 all of sudden
deci de that we needed a use agreement? MWhat's the history
[ined that?

DWR ASSI STANT CHI EF COUNSEL TABOR: | can't
explain to you why the Board did not appear to have record
title before 20009. But what | can tell you is as we were
preparing to certify right of way for the Sacramento River
Bank Protection Project, we did a research of the Board's
property rights. Fi nding no express written rights in the
Board, we pursued the execution of a joint use agreenent
with RD 1000, so that the Board could certify right of way
to the Arny Corps of Engineers so that the work could be
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done.

BOARD MEMBER SUAREZ: Does that, in any way --
since we legally didn't have any easenment authority over
that prior to '09, does that, in any way, affect our
ability to enforce violations that predate '09?

DWR ASSI STANT CHI EF COUNSEL TABOR: Absol utely
not. The Water Code provisions are independent of whether
t he board ounce property rights or not. The Board
exercises jurisdiction in designate floodways where it
owns absolutely no property rights.

The Board regul ates encroachnments in rivers where
it does not own any property rights. So it's regulatory
authority is independent of its authority to own property
and to cooperate with the Arny Corps of Engineers in
bui l di ng projects.

They're parallel authorities, but they're
i ndependent of one anot her.

PRESI DENT CARTER: M . Hodgkins.

SECRETARY HODGKI NS: | have a different question
for M. Tabor or staff, I'm not sure who. In enforcement
actions, we're dealing here with a systemthat, this was a
1913 easement. The Board's regul ations went into effect
in 199 -- when

DWR ASSI STANT CHI EF COUNSEL TABOR: 1996,

believe.
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the m d-nineties, okay. So the regulations sort of

codified a set of standards that sort of existed before

t hen. How should I, as a Board menmber, consi der an

Enf or cement

changes in t

Action think about the fact that there are
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he standards? Can you give me any help -- in

terms of, okay -- back fill requirements and what's

perm ssi bl e.

And as a civil engineer, you certainly are

used to changes in standards and -- but | still don't know

how to dea

with that enforcenment.

So any gui dance that you could give me would be
hel pful .

DWR ASSI STANT CHI EF COUNSEL TABOR: | think I can
per haps address it. \Whether it will give you conplete
comfort, | don't know.

But the Board's jurisdiction to regul ate

encr oachment
t hat's what
you need to
around with
Doesn't may
cut it, add
t he Board's
t he Board's

| t

s derives from Water Code Section 8710. And
we're dealing with in this situation. It's
get the Board's perm ssion before you nmonkey
the |l evee. That's what the statute says.
monkey ar ound. It says before you touch it,
toit, do anything to it, you've got to get
perm ssion. And that piece of |aw has been
jurisdiction since its creation in 1911.

wasn't Water Code section 8710 in those days,

n
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but it was in the original act creating the Board. It
gave the Board that police power authority. And it was
essential three stop or control the | evee wars that had
been going on in the valley prior to that.

Yes, the Board standards change, but the need for
a permt has been -- the need for approval has been there
fromthe very beginning and that's what we're dealing with
here. Not dealing with the quality necessarily of what
this is, it's the fact that these things happen without
t he approval of the Board.

SECRETARY HODGKI NS: Okay. May | ask anot her
guestion?

PRESI DENT CARTER: Yes you may.

SECRETARY HODCGKI NS: We have here an exhibit out
of Corps report that in effect would reflect the fact that
for purposes of noving forward, we have defined a | evee
here as 20 foot top width, 3 to 1 side slope. That's not
necessarily what was the definition of the | evee when the

proj ect was constructed.

| guess -- and |'m not questioning in any way the
need for a permt. Don't get me wrong here. What |I'm
trying to understand is, is it -- if -- how should we

t hi nk about the fact that the current definition of what's
required for public safety, which is the 20 feet, 3 to 1,

is different perhaps from what was the original design of
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this project. And | don't think there is a formal cross
section about the original design is there?

DWR ASSI STANT CHI EF COUNSEL TABOR: The staff
report included as-built drawings fromthe U S. Army Corps
of Engineers in the '53-'54 timefrane.

SECRETARY HODGKI NS: Okay.

DWR ASSI STANT CHI EF COUNSEL TABOR: And
those -- while they're not at this exact |ocation, they're
i mmedi ately upstream and downstream and they do show a 3
to 1 slope.

SECRETARY HODGKI NS: And those are 1950 cross
sections.

DWR ASSI STANT CHI EF COUNSEL TABOR: Correct.

SECRETARY HODGKI NS: | was | ooking for a date on
t hat and couldn't find one. That's hel pful.

DWR ASSI STANT CHI EF COUNSEL TABOR: Correct, yes.

What was the date?

March 1952.

SECRETARY HODGKI NS: Thank you. Thank you.

Anyway, can you offer me any guidance? Should I
even be thinking about the current definition that we're
using to decide what's necessary for public safety, in
terms of our action on this encroachment or should -- and
maybe that's my decision, not yours.

DWR ASSI STANT CHI EF COUNSEL TABOR: It's clearly
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not my deci sion.

(Laughter.)

SECRETARY HODGKI NS: You don't want to offer any
gui dance here about whether it's really 20 foot top w dth,
3 to 1 side slope or 30 feet top width, 4.5 to 1 side
sl ope?

DWR ASSI STANT CHI EF COUNSEL TABOR: | do not, but
| do know that there is a wide variety of top w dths on
maj or | evees within the Board's jurisdiction. And --

SECRETARY HODGKI NS: | assume we know that too.

DWR ASSI STANT CHI EF COUNSEL TABOR: Probably more
exceptions than compliance with the general cross section.

SECRETARY HODGKI NS: Thank you.

PRESI DENT CARTER: | have a question for maybe
staff or M. Devereux. W're doing a |lot of |evee
i mprovenment work here in the Natomas Basin, particularly
on the Sacramento River. SAFCA is the |eader on those
efforts. In some areas along the Sacramento River, they
are adding to the land side of the | evee maki ng a super
wi de | evee. I have not heard anything with respect to
what ki nds of inprovements are planned or are ongoing in
this particular area at this river mle. MWhat's happening
to the |l evee here and the | evee cross section?

MR. DEVEREUX: M. Carter, this piece of the
| evee is the piece that's going to be left to the Arny
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Cor ps of Engineers to conplete as part of the finishing
off the project. | can tell you the prelim nary work done
by the geotechnical engi neers for SAFCA and the SAFCA
design staff had contenpl ated expanding the | and side by
anywhere from 15 to 20 feet and then putting a 3 to 1
backsi de sl ope and then addressing | evee underseepage with
either slurry wall for a berm So it was -- it is
contenpl ated, at |east in the SAFCA concept, to expand on
the |l and side anywhere from 10 to 20 feet. But again, the
final design and construction will be done by the Arny
Cor ps of Engi neers.

PRESI DENT CARTER: Ms. Nagy, would you like to

comment on any Corps plans here?

MS. NAGY: Yeah. | just want to make the
point -- this is Meegan Nagy from the Arnmy Corps of
Engi neers -- that the Congressional authority to do so is
not conpl eted yet. So while that is the plan, we have to

have Congressional authority to do so. And the current
condition of the levee is not with an overbuilt section.

PRESI DENT CARTER: Thank you. Okay, any ot her
gquestions?

VI CE- PRESI DENT RI E: | have anot her question for
M. Tabor.

Under Title 23, Article 7, Section 109, it's a

section on review -- right of review of del egated
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aut hority. It says, "Any person or public agency having
an interest in a decision made by the director or the

Executive Officer of the Board to any del egation by the
Board, including those delegations in Section 5, and any
ot her del egation of authority has the right to review by
the Board in accordance with the requirements of Section

12".
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So woul dn't the respondent have had the right to

review the joint use based on the del egated authority,
because he was affected by that decision?

DWR ASSI STANT CHI EF COUNSEL TABOR: Concei vably.

VI CE- PRESI DENT RI E: Did that happen?

DWR ASSI STANT CHI EF COUNSEL TABOR: Did the
respondent bring a protest to this Board about the
execution of the joint use agreement? Not that |I'm

fam liar with.

VI CE- PRESI DENT RIE: Was the respondent notified

t hat our Board staff was making a decision under the

del egat ed authority?

DWR ASSI STANT CHI EF COUNSEL TABOR: | assume not,

but I don't believe there was any requirenment to do so.
MR. DEVEREUX: Ms. Rie, if I could. That joint

use agreenment was approved by the RD 1000 board at a

public nmeeting, which we duly notified. W don't send out

i ndi vi dual notices to the | andowners but we did do it with
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a public notice and it's on our website, so it was done
a public nmeeting of RD 1000.

PRESI DENT CARTER: M. Devereux, just for the
record, since we don't have a court reporter, could you
pl ease introduce yourself?

MR. DEVEREUX: Yeah. Paul Devereux again,
general manager, Reclamation District 1000.

PRESI DENT CARTER: And we ask that -- all we ar
doing is taping this, so that it can be properly
transcri bed as you approach and address the Board on the
m c, please do introduce yourself each and every tine.

Thank you.

Any ot her questions?

VI CE- PRESI DENT RIE: Yeah. | wanted to follow
on that question with M. Dever eux.

Clearly the respondent had an interest in this
agreement . Did you notify hin?

MR. DEVEREUX: Once again Paul Devereux gener al
manager Reclamation District 1000.

We didn't do individual notices -- because it
affected all the | andowners who |ive along the Garden

Hi ghway. But we did it through awe public neeting with

89

at

e

up

our normal noticing, which is to post the agenda and post

it on our website.

VI CE- PRESI DENT RIE: So you posted it on your
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website, but you didn't send individual notices to the
affect property owners?

MR. DEVEREUX: No, ma'am we did not.

VI CE- PRESI DENT RIE: And a question for the
respondent, did you know about that hearing? Did you
receive notice?

MR. SIEGLI TZ: Robert Sieglitz, respondent. No,
| did not know of the hearing. | didn't know about it
until | received it after the issues at hand came to fore.

VI CE- PRESI DENT RI E: You received notice after

the fact?

MR. SIEGLITZ: Yeah. | received notice within
the | ast three nmonths. | didn't know about it when it
occurred. It wasn't until the claims that are now being
made were nmade, that | got a copy of that.

VI CE- PRESI DENT RI E: Okay. Thank you.

MR. SI EGLI TZ: Thank you.

PRESI DENT CARTER: Any other questions?

BOARD MEMBER SUAREZ: Yes, M. President.

PRESI DENT CARTER: Ms. Suarez.

BOARD MEMBER SUAREZ: This is -- 1'd |like for
staff to address this issue and perhaps M. Sieglitz or
his attorney m ght also provide their opinion. ' d
actually like to | ook at the respondent's docunents that

t hey presented to us this morning.
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The first thing I want to address is the issue of
whether -- 1'd like to establish whether or not or have a
di scussion of whether or not there was an actual cut in
the | evee toe. And a course there argument is that there
isn't. | kind of would like to anmplify what we
mean -- what the |egal definition of cut, the engineering
definition, so we can have some additional fact finding on
that matter.

And then the second itemrelated to that, setting
aside the cut, would -- if somebody could put the
cont ai ner boxes on the screen, that would be hel pful --
whet her or not they would be an obstruction under Section
112, | guess, (b) of our regulations. So again I'd |ike
an engi neering and a | egal discussion of what a cut is and
whet her or not the containers would also be considered an
obstructi on under our regul ations.

STAFF ENGI NEER CALI SO: Angel es Caliso Board
staff.

Once again well refer to staff report Attachment
E, Cross Section BB foresight, which is up on the screen
at this point. And it clearly shows a 30 foot crown wi dth
with a 3 to 1 projective sl ope. Now, the 3 to 1
projective slope that's shown here is what is now -- is
the m nimum a sl ope required on the waterside of a | evee

based on our regul ations.
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So that's why we used the 3 to 1. This is
what -- if the |levee were to be built today, it would be
built with a 3 to 1 on the waterside and that is what is
shown on the waterside. So this 3 to 1 slope started at
t he hinge point where the 30 foot crown wi dth ended and it
went down and it met the existing ground, this dashed |ine
t hat you see here.

So, in essence what you have is, you have this
dashed line represents the existing ground and the red
solid line represents what the 3 to 1 slope should be. So
then the shaded area that's shown on this screen
represents the extent of the cut of the |evee that would
have been -- or that was cut to place those containers.

BOARD MEMBER SUAREZ: And if | may interrupt, M.
Tabor, then legally the definition of cut, whether or not
t hey actually took a shovel and moved the dirt out, under
| egal definition of cut, that's what she nmeans. That' s
what we're tal king about, because they're contending they
never noved dirt to put those containers in.

SUPERVI SI NG ENGI NEER TARAS: This is Curt Taras
Chi ef of the Enforcement Branch. If you refer to the
report submtted by the Sieglitz's attorney on the first
page it says, "After the Conex boxes had been install ed,
the Sieglitz cut away a portion of fill adjacent to the

| evee”. That is on page one of the October 29th report
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t hat was submtted to the Board today.

This is Curt Taras. Thank you.

BOARD MEMBER SUAREZ: Could I have a | ega
definition of the word "cut"?

DWR ASSI STANT CHI EF COUNSEL TABOR: | don't know

if there is a |legal definition of the word "cut", but
there is a legal definition of the Board's jurisdiction in
this situation, 8710 of the Water Code.

"Every plan of inmprovement that contenpl ates the
construction, enlargement, revetment or alteration of any
| evee, embanknment, canal, or other excavation in the bed
of or along or near the banks of the Sacramento River or
any of their tributaries or upon any |and adjacent thereto
or within any of the overfl ow basins thereof and upon any
| and susceptible to overflow therefrom shall be approved
by the Board before construction is commenced".

So it doesn't matter whether this was the | evee
or it was fill placed there, you can't be cutting it

wi t hout the Board's approval.

PRESI DENT CARTER: Go ahead.

BOARD MEMBER SUAREZ: And I'Ill allow M.
Sieglitz -- I'"m sorry about m spronouncing your name --
attorney to respond. And in the sane line of inquiry, 1'd

|l i ke a discussion about what the term "obstructi on" means

for purposes of our regulation. Again, if we can have the
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picture of the tanks -- or storage bins.

MR. KNOX: I wouldn't to start with the question
of cut. | "' m unaware of a specific |legal definition of
cut . Cut would mean the dig or excavate. And as M.

Sieglitz has testified, he did not cut or excavate. That
projection of that red line on the drawing, it was not in
fact the real slope, has never been the real slope as |ong
as he's been there.

He did cut into the -- as he's acknow edged - -
into to fill adjacent to the containers after the
contai ners had been situated to make his little pathway,
but that was into fill not into the |levee proper.

And to respond to staff's notion that you can't
do that without a permt, that may be the case, but any
claimin that regard is now barred under the Statute of
Limtations that we've cited in our brief.

PRESI DENT CARTER: The obstruction issue, | adies
and gentl enen.

STAFF ENGI NEER CALI SO:. Angel es Caliso Board
staff again. The photo up on the screen shows the
containers. And what is shown to your left is the
Sacramento River Flood Control Project, the east |evee.
So as you can see here, the inspections aren't able to
occur at this location for once, because you have this

metal roof with the grass cover. That is if you're
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driving through, inspectors couldn't see if there was any
problems with a |levee at this |ocation.

Furt hernore, you have the containers placed so
close to the levee -- or actually cutting into the
original, what used to be the original |evee, that it
woul d al so prevent seeing if there was any problens or any
erosi on taking place, anything within underneath that
cover.

So those would be the issues | think that staff
were concerned that prevent the reclamation district, the
| ocal LMA from doing their regular operation in this area.

BOARD MEMBER BROWN: M. Chairman, may [|?

PRESI DENT CARTER: Let's let M. Knox respond as
wel | .

MR. KNOX: l'"'m simply saying the containers --
the staff continues to insist that the containers somehow
obstruct visual inspection. They don't. In fact, the
cutting into the pathway allows the inspectors to go down
and see exactly what's happening. The containers and the
banks are visible fromthe Garden Hi ghway from both
directions. There's not an obstruction there, we believe.

PRESI DENT CARTER: M. Brown.

BOARD MEMBER BROWN: To the staff, the question
seems to be that the containers should be removed because

of a cut made into the enmbankment, maybe for others
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reasons. But let's make the assunption for a nmoment that
t he enmbankment was eroded away as stated, and that the
containers were placed within the area that had been
eroded, but there was no cut to situate them |Is there
still reason then to renove the containers if you make the
assunmption there was no cut?

SUPERVI SI NG ENGI NEER PORBAHA: Ali Porbaha, Board
staff. I would say anything that needs -- this is
definitely -- 1 guess nobody has doubt this is in the
fl oodway. And anything in the floodway needs to be
anchored and this one is not anchored first.

Al so, during flooding, this may -- this structure
may float. And float of that may cause damages to
downstreamto the bridge and go and hits the bridge piers
or go to the downstream properties and cause damages.

BOARD MEMBER BROWN: All right, question then. A
follow-up on that, is that those containers had been there
for 15 years.

SUPERVI SI NG ENGI NEER PORBAHA: We don't know.

BOARD MEMBER BROWN: No?

SUPERVI SI NG ENGI NEER PORBAHA: We don't know
when.

BOARD MEMBER BROWN: Well, he says 1994 they were
install ed.

SUPERVI SI NG ENGI NEER PORBAHA: He shows
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2000 -- no '94 there was no indication that this is there.
BOARD MEMBER BROWN: Well, let's make an
assunption for right now that it was '94. And since that

time we've had a couple really good floods to come down
t he Sacramento River. Have these units been flooded
before and did they float off their foundations?

SUPERVI SI NG ENGI NEER PORBAHA: We don't know.
And also there isn't that it has not happened for the
| ast -- assume, if this is correct, 20, 25 years, does not
mean that it does not happen this year or next year.

BOARD MEMBER BROWN: All right. These -- well,
if the river had flooded to the flood stage where it would
flood these boxes, then we would know that. Are those
boxes anchored into the concrete? |Is that concrete
they're setting on?

SUPERVI SI NG ENGI NEER PORBAHA: Not to ny
knowl edge. There is some concrete in one side to make it
| evel, but the other sides they are on the, you know,
ground as can you see fromthe picture. Other side, which
shows that this is on the concrete. If I may | will show
you a picture.

BOARD MEMBER BROWN: All right. If you were to
go ahead and make your case for the renoval of these boxes
now with the assunmption that they're installed in an

eroded area, and no cut was nmade, what's your strongest
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argument for removing those boxes now?

SUPERVI SI NG ENGI NEER PORBAHA: Those boxes are in
the fl oodway.

BOARD MEMBER BROWN: Are what ?

SUPERVI SI NG ENGI NEER PORBAHA: Are in the
fl oodway, in the floodway -- in the flood between
the -- this is -- we are tal king about the waterside of
the. This is not the dry side. This is in the waterside
that's nunmber one.

Number two, this has not been anchored.

Number three, it -- you know, nobody can --
everybody should have access to the sl ope. But this one,
if there are some emergencies, there is a need to get to
the slope, this will be obstructed, you know, equipment or
anybody to access to the sl ope.

BOARD MEMBER BROWN: Okay. Thank you.

MS. NAGY: This is Meegan Nagy from the Arny
Cor ps of Engi neers. Although the respondent adm tted that
there was a cut and it's clear fromthe cross sections
that there is a cut from whatever mechanismwithin the
| evee cross section, the Board has provided assurances
with the Corps to operate and maintain the project as
constructed and regardless if it is erosion or if it is a
cut the Board has the responsibility to restore the cross

section. And you would have to nove the Conex containers
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to properly performthat operation.

So | want to nmake it clear that regardl ess of
t housand cut was formed, the Board has the responsibility
to restore the cross section and those Conex boxes woul d
need to be moved to do that. Thank you.

BOARD MEMBER BROWN: Wait a mnute. There's lots
of eroded areas along the Sacramento River up and down it
l'ike that. And that's a |ot of work, and a |l ot of time.

MS. NAGY: That's correct.

BOARD MEMBER BROWN: And it's our responsibility,
as | understand it. But what if we done get to all of
this within the next 20 or 30 years, or if we never get to
it?

MS. NAGY: That is a correct. There is a |ot of
erosion within the system It's still remains the Board's
responsibility to properly operate and maintain it. I
don't disagree that it's a |arge task. It's a big feat.
There is still a responsibility.

BOARD MEMBER BROWN: Well, we're recognizing the
responsibility, but I'mjust wondering how we do that from
a practicality standpoint and how we treat people until we
get around to doing it?

MS. NAGY: It's clear in this case that there is
a cut in the levee and the residents of Natomas are at

ri sk because of that cut. | understand that it's
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difficult, but we all the time come over difficult feats
to make the | evee safer.

BOARD MEMBER BROWN: Thank you

VI CE- PRESI DENT RI E: Ms. Nagy, there's quite a
few trees on this slope. It looks Iike the slope has been
eroded for quite awhile. And with all the trees and the
steep slope that extends for quite a distance, do you feel
it's the respondent’'s responsibility to restore that |evee
to as-built conditions or do you think it's this Board's
responsibility or is it the reclamation district's
responsibility?

MS. NAGY: From t he Corps of Engi neers
perspective, the Board provided assurances to the Corps,
so ultimately the Board is responsible fromthe Corps’
perspective.

VI CE- PRESI DENT RI E: Okay. Thank you.

PRESI DENT CARTER: Ms. Suarez.

BOARD MEMBER SUAREZ: M. Tabor, just kind of

followi ng up on M. Brown's discussion. Could you legally

hel p us understand -- setting side what the actual
conditions were, what legally we -- our authority allows
to us do. Because there seens to be there -- and it's a

reasonabl e di scussion and consi deration that
notwi t hst andi ng what the drawi ngs show, this was a reality

t hey encountered on their property. And based on that
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reality, it's not a cut.
So how are we supposed to reconcile the reality
on the ground versus what the -- what was built, the

design as-built?

DWR ASSI STANT CHI EF COUNSEL TABOR: Well, first
of all, you have the adm ssion of the respondent that they
cut something. They claimthey cut fill. The staff

beli eves and the Army Corps of Engi neers believes, they
cut into the |evee. I n any event, there was a cut that
required the approval of this Board. And t hat approval
did not take place.

| did want to -- sonebody asked about the term

obstructi on. And believe it or not, there is a definition

in the Board's regul ations for obstruction. | can read it
to you if you'd I|ike. It doesn't deal with visibility
obstruction, but | think it may be pertinent and could be
hel pful .

This is in Section 4 of your regul ations
subdivision (y). "An obstruction means any natural, or
artificial structure or matter which may i npede, retard,
or change the direction of the flow of water either in
itself or by catching or collecting debris carried by the
wat er " .

So that's what an obstruction is and it sounds to

me |i ke these Conex containers are obstructions, as well
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as the driveway.

BOARD MEMBER SUAREZ: Thank you, M. Tabor.
That's very hel pful. M. Knox?

MR. KNOX: Well, | just wanted to follow-up on
t hat by rem nding the Board that whatever authority it has
in this regard proceeds fromthe original easement.
Everything is founded on the original easement by
McCl atchy to RD 1000. That easement granted the right of
way for the purpose of building, constructing, enlarging
and maintaining a | evee. Not hing with respect to these
Conex boxes has restricted RD 1000 or anybody el se's
authority or ability to maintain the |evee.

| f you ever put together a programin which the
Board finds funding and is going the go up and down the
river and restore everybody's | evees, including the areas
that Mr. Sieglitz identified sinply on a half of an
afternoon, then that may be another matter, but that's not
where we are today. And it's simply not his
responsibility to take that on.

PRESI DENT CARTER: M. Knox, though, that
contradicts what we just heard in testinmony with respect
to -- you nmentioned maintaining the |evee. The slope is
not at a design sl ope. Everyone admts that today. The
Conex boxes are inserted in a spot that was cut by nature

or by man. We don't know that for sure.




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

103

MR. KNOX: Well, not by this man, anyway.

PRESI DENT CARTER: But we are -- if we are to
mai ntain this | evee and bring it back to a slope, those
Conex boxes -- | don't see how we can do that w thout
movi ng those Conex boxes. Do you have anot her sol ution
for that?

MR. KNOX: | don't think you can single out M.
Sieglitz at this time when you have up and down the river
pl enty of areas where there is not this 3 to 1 slope that
is supposed to be standard.

| f the Board ever adopts some sort of a program
at the Board's expense to restore that or to inplenment it
for the first time, in many instances, then maybe this is
a discussion we have to have. But I don't think that the
Board can single out M. Sieglitz at this time and
particularly in this regard when as | said, we believe the
Statute of Limtations precludes any action by the Board
on this matter under these facts.

PRESI DENT CARTER: Thank you.

BOARD MEMBER SUAREZ: M. President, | have just
one last line of inquiry, if I my?

PRESI DENT CARTER: You know we probably ought to
try and wrap this up, |adies and gentl emen.

VI CE- PRESI DENT RIE: Could | ask a follow-up

guestion on the slope before you move on?
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BOARD MEMBER SUAREZ: Sur e.

VI CE- PRESI DENT RIE: This question is for the
respondent. When did you purchase the property and what
year, and were those trees there when you purchased the
property?

MR. SIEGLITZ: W planted those trees that are
there. In fact, if we cut down one of the trees, one of
the trees happens to be located in and through the wal kway
up there and we could count the rings on the tree to show
how | ong they' ve been there.

VI CE- PRESI DENT RIE:  Well, how old are the trees?

MR. SIEGLI TZ: Probably planted about 1980 or so.
| don't know for sure. We planted themas little stubs.

VI CE- PRESI DENT RI E: Approxi mately 30 years ol d?

MR. SIEGLI TZ: Correct.

VI CE- PRESI DENT RIE: And did you plant all the
trees or were sonme of those trees already there?

MR. SIEGLITZ: AlIl the trees that are on the
| evee itself were already there. You can see trees to the
right of the containers. Those are Oak trees that were
exi sting when we bought the property.

VI CE- PRESI DENT RI E: Well, the tree I'm
interested in is the one on the left side of the picture.

MR. SIEGLITZ: The closest, we planted that.

VI CE- PRESI DENT RI E: Okay. Now, there's other
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trees further down. Were those trees already there on the
| evee when you purchased the property? You're not sure?

MR. SIEGLITZ: To the best of my recollection,
all of the evergreen trees planted along the |l evee or on
the | evee we pl anted.

VI CE- PRESI DENT RI E: Okay, and then the Oak trees
were al ready there.

MR. SIEGLITZ: The Oak trees and the cottonwood
trees were already there.

VI CE- PRESI DENT RI E: Dependi ng on the age of the
trees, those trees wouldn't have been able to survive if
we had a 4 to 1 slope and then we cut it down to a 2 to 1
sl ope. It looks Iike that slope has been in that
condition for a long time, because of the way the trees
are situated.

MR. SI EGLI TZ: It has been. In fact, the top of
t hat sl ope was -- we put a concrete curb in order to
support the road side edge of the wal kway, the roofing.

VI CE- PRESI DENT RI E: Okay, thank you. Thank you,
Ms. Suarez for yielding to my question.

BOARD MEMBER SUAREZ: M. President, may |?

PRESI DENT CARTER: Yes, you my.

BOARD MEMBER SUAREZ: M. Sieglitz?

MR. SI EGLI TZ: Yes.

BOARD MEMBER SUAREZ: | just have one | ast
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guestion to you. And it's kind of something that
is -- I"'mtrying to understand. You're obviously a very
educat ed person. You knew about this Board, because you
had come before us on other items on your property. [''m
struggling to understand why on these particularly terns,
especially on an item as huge as that is -- | mean, those
storage containers --

MR. SIEGLITZ: The Conex boxes.

BOARD MEMBER SUAREZ. -- are big.

MR. SI EGLI TZ: Yes.

BOARD MEMBER SUAREZ. You knew of jurisdiction.
You knew that we were here. You knew that the State had
an interest on maintaining or flood control system yet
you picked and chose which itenms you came to the Board to.
And I'm struggling to reconcile why?

MR. SIEGLITZ: The reason we did not get a permt
for the Conex boxes is because they are noveabl e
containers. They're basic --

BOARD MEMBER SUAREZ: But you didn't see a need

to come and confirmthat with the Board?

MR. SIEGLITZ: No. | don't -- the same as with
the boat trailer that they're making, | didn't feel that |
needed - -

BOARD MEMBER SUAREZ: How about the driveway and
t he --
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MR. SIEGLITZ: The new driveway that we have
recently started to build, I think that that's correct. I
probably should have come to the Board, but | knew that
t here was some action to nodify the | evee by various
agencies. And the nodification to the | evee was going to
preclude use of the driveway off my nei ghbor's property,
so | wanted access at that end of my property directly
wi t hout com ng through ny nei ghbor's property. And I did
t hat wi t hout application. It was just something | did.
Sorry.

PRESI DENT CARTER: Thank you. Any ot her
guestions?

M. Hodgki ns.

SECRETARY HODGKI NS: M. Sieglitz?

MR. SIEGLITZ: Yes, sir.

SECRETARY HODGKI NS: You have said that what you
removed in here was fill.

MR. SIEGLITZ: Yes, sir.

SECRETARY HODGKI NS: Can you again tell me why
you believe it was fill?

MR. SIEGLITZ: When we placed the Conex boxes,
there was a drive path -- a driveway ostensibly there. We
put a couple of concrete curbs adjacent to the --
per pendicular to the | evee for the driveway for each one

of those Conex boxes.
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Because they're Conex boxes and to be renoved,
that's why we did not anchor them down. Although, it's
easily enough done. But the space between the | evee
and -- or between the road and the edge of the Conex boxes
actually was rough at that time. We could walk through
there, but there was no walk path. So in some places we
cut, some places we actually took some sandbags and we
made up the wal k path to go along there. So we actually
built up what was the original toe in that area in some
areas with sandbags, so we could create the wal k path.

There was no toe there, so we had to even build
it up in some places. And we built it up to the height of
the curb at each end of the containers.

SECRETARY HODGKI NS: You said you removed fill
when you removed the dirt between the containers and the
| evee, and why do you think it was fill? | mean, it's a
vertical slope.

MR. SIEGLITZ: ©Oh, as -- thank you. As we heard
M. Devereux say fromthe Reclamation District, the |evee,
as it was constructed, was constructed of dredge materi al,
which is basically sand and silt. All of the materia
that's there, that's along that is not sand and built and
consists of clay material, caliche type material, sone
types of growth matter. And in addition to small amounts

of broken brick and broken concrete.




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

109

Now, these were not original |evee materials.
These were things that had just been dumped on the | evee.
Just the property downstream from us still has those in
very good evidence as to what that consists of.

SECRETARY HODGKI NS: But you also stated in the
case of your driveway that you clearly understood or at

| east that in your opinion the driveway reinforced the

| evee.

MR. SIEGLITZ: That's correct.

SECRETARY HODGKI NS: And so this fill would you
have reinforced the | evee. Is that true?

MR. SIEGLITZ: The fill -- yes, | -- yes, the
fill would actually reinforce the |evee. In fact, the
containers reinforce the |evee. | f you | ook at the

phot ographs i mmedi ately south of the containers, you'l
notice that the fill has been washed away because the
rains and water and stuff and debris has washed out nore.
So it's actually washed out nore than this cut area that's
much i ssue now. And this isn't even in the area of the
cont ai ners. It's just imediately south of the containers
al ong the same driveway path where we put the containers.

SECRETARY HODGKI NS: And what was the use of the
property before you acquired it?

MR. SIEGLITZ: It was vacant | and.

SECRETARY HODCKI NS: There was never a house here
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bef ore you put yours there?

MR. SIEGLITZ: No, sir.

SECRETARY HODGKI NS: But this driveway was here.
Did you construct the driveway that was here when you put
the containers here in ninety --

MR. SIEGLI TZ: No, sir. This driveway actually
started fromthe | ower end, from one of the neighboring
| ots and went up and came out at the -- at a | ot upstream
rat her than on our property whatsoever. It was just an
access, because there is a boat ranmp downright off of our
property that | assumed the MCl atchies used for | aunching
boats. So that was the probably the purpose of that
driveway. Although, the original easement that was
granted states that the reclamation district will build a
dri veway of gradual slope. And this m ght be the gradua
sl ope driveway that was built by the reclamation district.

SECRETARY HODGKI NS: But in effect so that the
area had been altered in terns of grading before you
acquired the property to the construction of this
dri veway?

MR. SIEGLITZ: Yes. |f the reclamation district
constructed it in 1922 or when they actually built those,
yes they actually probably built the | evee. They m ght
have used that for their dredging material, but yes it was

altered at that tinme. Does that answer your question?
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SECRETARY HODGKI NS: All right. Thank you.

MR. SIEGLITZ: Thank you.

PRESI DENT CARTER: Okay, | adies and gentl emen, we
need to wrap up.

DWR ASSI STANT CHI EF COUNSEL TABOR: M.
President, if | could respond to one of the assertions by
respondent's counsel, M. Knox. He seenms to not only
i mply but state that your jurisdiction to regul ate
encroachments is tied to your property interests. And
that is absolutely incorrect. 8710, which canme into
effect 1911 doesn't require any property ownership. And
in fact, the Board owned no property in 1911, so it
couldn't have based it upon property rights.

And 8608 which is staff cited in their staff
report about the Board's establishment and enforcement of
| evee standards once again is not tied to any requirement
for owning property to do so.

PRESI DENT CARTER: Thank you.

Al'l right, |ladies and gentlemen, comments? Let's
end the question period. MWhat's your pleasure?

BOARD MEMBER BROWN: M. Chairman, | am not
convinced that there was a cut made by the applicant to
install these container boxes. But that's not ny concern.
Havi ng worked with | arge drainage channels and rivers

during flood stornms and trying to deal with obstructions
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t hat come down the river and block the culverts and
bridges and such is the concern.

Whil e these containers may provide a source for
eddi es and erosion to occur, which is a concern within
t hat near enmbankment, but it's obvious they are
obstructions. And to that extent, | think they should be
removed.

PRESI DENT CARTER: Okay. Ms. Suarez.

BOARD MEMBER SUAREZ: Thank you, M. President.
| was wondering, M. Punia, and maybe you can help us, or
M. Taras can help answer this question if possible, are
there -- there are three itens here. There's the
container and the roof or the walk area and there's
the -- and there's the driveway. Any of these items, if
they came to the Board for permtting would they be able
to get a -- | mean, neet the standards and get the permt?
In other words, if they came to us for permt on the
dri veway, would you be able to recommend the granting of
such a permt?

EXECUTI VE OFFI CER PUNI A: The answer is no.

BOARD MEMBER SUAREZ: Okay, thank you. That's
hel pful .

PRESI DENT CARTER: Okay. Comment s?

SECRETARY HODGKI NS: Just if | could generally, |

personally think that the | evee section has been altered
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and that's what enabled these containers to be placed
here. | don't think we know what did it. [t's my opinion
t hat had you come forward for a permt, you never would
have gotten it to do this, because of the fact that the
roof totally hides the levee. And while you can get down
there when it's dry, you sure can't see what's going on

t here when it's wet.

And so | believe the containers should be
removed, the roof, and the |evee restored. | would ask
staff in considering this, and I hope we're going the go
t hrough the same exercise we went through |ast tinme, where
t hey come back, to think about the fact of whether or not
you are seriously suggesting that every boat and trailer
al ong the Garden Hi ghway has to be removed fromthe
property during the fl ood season, especially when we've
got all those permtted docks that have boats tied up to
t hem I'"'mtrying to understand the difference between the
boat nover or whatever it's called and all of the other
mobi | e property that is allowed to go in here. And I'm
not -- | just can't seriously see why that has to be
renmoved when | hope we're not going to try and say you
can't park a boat down here in the w nter.

PRESI DENT CARTER: Okay. Comment s?

Ms. Rie.

VI CE- PRESI DENT RI E: Based on the photograph, it
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appears that the slope has been 2 to 1 or 1 to 1 for quite
awhile. And the trees have grown on the sl ope. I f that
sl ope was two years ago 4 to 1, those trees could not have
grown the way they've grown. And in the Enforcement Order
that the staff already prepared in the decision that the
staff already repaired, they ordered the respondent to
restore the slope.

| don't see that that is |likely to happen. I
think that it's ultimately the Board's responsibility and
RD 1000's responsibility to maintain the |evee sl opes.
Obvi ously, these trees have been growing for 30 years, the
sl ope has eroded and it hasn't been mai ntai ned. | don't
feel that it's the respondent's responsibility to restore
this slope. And even if we ordered the respondent to
restore the slope, it's not likely that the resource
agenci es would grant permts to renmove those trees and
rebuild that slope at a 4 to 1.

l'"minterested to hear how our Board staff and RD
1000 staff is going to address these |evee sl ope issues.
There's obviously trees, |lack of maintenance, erosion, and
it's not isolated to this al one. It's all along this
section of the |evee.

And anyway, | think it's someone else's
responsibility to restore this slope. The boxes are

obviously the responsibility of the respondent. They put
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them there, but they're saying they didn't cut into the
sl ope. That has occurred over time and it's throughout
this region.

PRESI DENT CARTER: | think the -- clearly, none
of this work has been permtted. Even the trees, that are
not a subject of this proceeding, should not have been
pl anted wi thout a permt, that were planted 30 years ago.
The boxes and the roof clearly obstruct views and
i nspections during high water. The inspectors don't
routinely get out of their vehicles and wal k down
because -- to | ook around things that are in the fl oodway.
They drive along the road and they clearly cannot see the
| evee slope with that -- with those, shall | say, in
guot ations "inprovements"” to the property.

| think they clearly need to be rempoved. The
roof needs to be removed, and the applicant needs, if they
wi sh to do such things, they need to apply for a permt.

So we have and option here | adies and gentl emen.
The staff has a recommended acti on. If we can have the
staff put that on the screen, please, and the Board can
consider that as an option and nmodify it as it sees fit,
so that we can prepare a witten Record of Decision.

MR. SI EGLI TZ: M. Chairman, can | respond to
some of the comments made?

PRESI DENT CARTER: No, |I'm sorry. Everyone's
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time is up as far as testinmony.

So | adies and gentlemen, this is the staff
recommendation. What's the pleasure of the Board at this
poi nt ?

BOARD MEMBER SUAREZ. M. President, | think Ms.

Rie raises an inportant issue regarding the matter of

restoration of the |evee sl ope. | would like to hear from
ot her Board menbers. In my mnd, the removal should be
their responsibility, but I'd like a little nmore

di scussion regardi ng whether the order should include a
demand of restoration of the | evee slope when there wl

be many reasons why that slope was in the condition that
it was in and not at the fault of the respondent.

PRESI DENT CARTER: Okay. "1l start off. | tend
to agree with Ms. Rie. | think that the | evee sl ope
clearly has been altered whether it was by nature or by
human means, we don't know. The respondent clains that
t hey did not do that. I will give them the benefit of the
doubt. They say they merely placed the containers in this
void, in the |levee slope that was there in the 1950's. So
| think it's my opinion, with respect to the boxes, that
it's -- it was a preexisting condition and it's probably
the I ocal maintaining agency's, the State's responsibility
to restore that slope at sonme point.

Wth respect to the driveway, that's clearly an
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encroachment placed by the respondent and they are
responsi ble for renoving all that material. And putting

t hat back to the original condition. That's nmy opinion.

BOARD MEMBER BROWN: M. Chairman, | concur with
your opinion. | think if you | ook up and down the river,
you' || see erosion taking place simlar to this area. And

| don't believe that's the applicant's responsibility.
And to that end, | would support their not having to be
responsi ble for restoration of that slope, but | would
support their being responsible for the removing of the
containers such that they don't break | oose and end up
downstream sonepl ace and having to contend with |ater on.

And with the renoval of the containers, it would
necessitate the renoval of the extended driveway. So |
woul d support action favoring those two itens.

PRESI DENT CARTER: Any other comments?

VI CE- PRESI DENT RI E: | just have a comment about
the driveway, that the easement did state that RD 1000
woul d provide a driveway. So by asking themto remove the
dri veway, are we renoving their access to their property?

PRESI DENT CARTER: | think the evidence indicated
t hat they have access to the property at a location north
of that.

EXECUTI VE OFFI CER PUNI A: That's correct.

STAFF ENGI NEER CALI SO:. Angel es Caliso, Board
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staff. If I may, that is correct M. President, they do
have a driveway north. There is a primary driveway that
provi des access to the residence -- to the respondent’'s
property. The driveway that is in question is the one
down here at the southern portion of the property, which
we refer to as the secondary driveway.

PRESI DENT CARTER: So the answer to that question
is no we're not renmopving access to their property.

VI CE- PRESI DENT RI E: Okay. Thank you.

PRESI DENT CARTER: Any ot her conments? Anyone
wish to conment on Ms. Suarez's question?

BOARD MEMBER SUAREZ: Can | comment on ny
guestion?

PRESI DENT CARTER: Absol utely.

BOARD MEMBER SUAREZ: Could it be possible, and
this is a question or to M. Punia, to draft -- or our
| egal staff, to draft an Enforcenment Order that excludes
the portion regarding restoration of the slope at the
burden of the respondent?

PRESI DENT CARTER: Yes. Actually, we have a
menber of the Board staff that has not been involved in
t he Enforcement Action, M. Gary Lenmon, who was been in
attendance here all norning taking notes. He is the
desi gnated Board staff person to help draft an Enforcement

Or der. And he, in consultation with Ms. Smth, |'m sure
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can draft an order to that effect.

SECRETARY HODGKI NS: | support that idea very
much. | think that makes sense. W haven't tal ked at all
about the boat mover. And | personally -- it's nobile. I

don't think we're going to say you can't have a boat down
here, and the property owner said he'd move it any time
anybody asked himto, as long as it's in a condition where
he can nove it. That's --

PRESI DENT CARTER: | agree. If it's on wheel s,
it's moveable within a matter of m nutes, if not hours.
But those containers are not readily noveable. And they
do obstruct the view of an inspection of the |evee.

|s staff able to draft an order to the effect of
the wi shes of the Board?

SUPERVI SI NG ENGI NEER TARAS: This is Curt Taras
Enf orcement Branch Chi ef. | have the original enforcenment
notice in front of you on the screen. | f the Board woul d

li ke the make edits to that, provide that to the abrogated

staff, | think that would help them understand what the
Board is voting on today. So | invite you to strike or
add to this -- it's Attachment A in your packets. I f you

feel some changes need to be made to that, this may be the
time to do that and then take a vote, as if it was a
resol ution.

MR. SIEGLITZ: Your notice that doesn't address
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what we just tal ked about. That adds others itens and
doesn't include the right once.

VI CE- PRESI DENT RI E: Well, | don't think we're
voting today, correct, M. Carter?

PRESI DENT CARTER: The Board has the option to
vote today with witten findings. Foll owi ng that, if we
do vote today, we have to make it very clear in the record
exactly what the evidence is that we're using to support
t he deci sion.

VI CE- PRESI DENT RI E: But we don't have to, right?

PRESI DENT CARTER: But we do not have to vote
t oday. No, it's not a requirenment.

VI CE- PRESI DENT RI E: | would say that M. Lenon
shoul d put together a decision based on the input from
Board menbers today. And that discussion didn't include a
| ot of those itenms on the Enforcement Order that was
already set. So ny preference is to not vote but to be
presented with options at the next hearing.

PRESI DENT CARTER: Okay.

VI CE- PRESI DENT RIE:  And then we'll make the
deci sion at that time.

PRESI DENT CARTER: I think we have enough
evidence and I think it's relatively straightforward that
we probably can vote and nove on. If there -- |

understand Ms. Rie that you'd like to see the witten
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deci si on. | think we can make that fairly clear for the
record today and take action.

BOARD MEMBER BROWN: l'"min favor of giving the
applicant a proper decision as soon as possible on this.
| think it's to their benefit as well as to ours.

PRESI DENT CARTER: And that means you're in favor
of deci di ng today?

BOARD MEMBER BROWN: In favor of limting the
Enf orcenment Action to the renoval of the containers and
t he secondary driveway and the fill that was placed on the
embankment, peri od.

PRESI DENT CARTER: Okay.

VI CE- PRESI DENT RI E: Could you repeat that.

BOARD MEMBER BROWN: |I'min favor of the order
requiring the removal of the containers and the renmoval of
t he secondary driveway and the fill placement supporting
t he driveway.

VI CE- PRESI DENT RI E: And that's it?

BOARD MEMBER BROWN: Yes, ma' am

VI CE- PRESI DENT RIE: Okay, I'll second that.

LEGAL COUNSEL SM TH: And procedurally as M.
Carter said -- this is Deborah Smth for the record.
Procedurally, the Board does need to adopt written
findings. So what you could do is adopt portions of or

t he whole of the staff report or, as M. Carter stated,
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you can |ist out what findings the Board is making and
direct your staff, M. Lenmon, to make findings consistent
with the decision the Board makes today, and bring those
back at the next or subsequent nmeeting.

PRESI DENT CARTER: Okay. Two options. W could
try and list out for the record right now the
written -- or the findings that we are -- that are the
basis for the decision. W could take a 10 m nute recess
and have Board staff confer and generate those and we can
come back. \What's your pleasure?

BOARD MEMBER SUAREZ. I"d i ke that idea, M.
Presi dent. M. Brown, just for clarification, on the
dri veway, were you also -- the order included restoration
when it comes to the driveway, |ike M. Hodgkins
noted -- | think it was you who noted that -- you know,
they clearly altered the |Ievee in that case.

BOARD MEMBER BROWN: | don't know that any
restoration would be necessary, if they just put placenment
fill on top of the enmbankment to support the driveway. It
doesn't sound like it was conpacted. And | think just
removal of the driveway to prevent eddies from form ng
around the material that's placed there now, | don't see
t he necessity of doing anything more than that right now.

VI CE- PRESI DENT RIE: And, President Carter, |

woul d prefer to have the staff take our direction and cone
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back with the findings at is next hearing --

PRESI DENT CARTER: Okay.

VI CE- PRESI DENT RIE: -- rather than do it now,
because | also have to | eave.

PRESI DENT CARTER: Okay.

BOARD MEMBER BROWN: |*'m okay with that, if
that's the wi shes of the Board.

PRESI DENT CARTER: Okay. M. Hodgkins, do you
have any thoughts?

SECRETARY HODGKI NS: |"d like to hear it today,
but I"'mwlling to work with the rest of the Board,
however, to make it consistent.

PRESI DENT CARTER: Okay.

SECRETARY HODGKI NS: And | do have a 2 o'clock
comm t ment .

PRESI DENT CARTER: Okay. Just how |l ong would it
take you to pull together some findings for us?

LEGAL COUNSEL SM TH: Well, 1'd be working with
M. Lermon. The goal would be to get the proposed written
findings, proposed decision to both parties the respondent
and staff and the Board at |east 10 days before the next
meeting, which I -- 1 don't know that we have a set date
for the next meeting.

PRESI DENT CARTER: ' m tal ki ng about today?

LEGAL COUNSEL SM TH: Oh today?




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

124

PRESI DENT CARTER: If we were to take a recess,
can we pull together findings that we can verbally enter
into the record for a basis of decision today and how | ong

woul d that take?

LEGAL COUNSEL SM TH: | guess it depends on what
the findings are. I think we could make an effort to do
it.

BOARD MEMBER BROWN: M. Chairman, |I'min
agreement with Ms. Rie now. | think that -- let's draft

the findings and the draft order and give the applicant an
opportunity to review those before the Board votes on it.

PRESI DENT CARTER: Okay. All right, let's do
t hat . Does staff have any questions, in terns of the
Board's direction with respect to its proposed deci sion?

M. Lenon.

STAFF ENGI NEER LEMON: Yes. Gary Lemon, Board
staff. I'd like some clarification on the cut into the
fill. Are you addressing that or not addressing that?

PRESI DENT CARTER: The Board's direction, at this
point, is that the cut into the fill with respect to where
t he boxes are --

STAFF ENGI NEER LEMON: Correct.

PRESI DENT CARTER: -- was preexisting boxes and
t hat the respondents are not responsible for restoration

of the |l evee slope in that area.
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So the order is to remove the Conex boxes, the
roof, and materials associated with that, to remove the
secondary driveway and all the materials placed on the
| evee slope with respect to the secondary driveway.

STAFF ENGI NEER LEMON: Under st ood.

SECRETARY HODGKI NS: If I ook at the original
order, M. Carter and other Board nmembers, it included the
flush concrete pad under the containers and some utility
| i nes associated with the containers. | would assume that
we want to include that in the stuff to be renoved.

PRESI DENT CARTER: Yes.

MR. SIEGLITZ: And those are part of the fence
t hat we have the application --

PRESI DENT CARTER: Sorry, you're not on the
record. They were part of the staff report. They're
apart of the original enforcement; is that correct?

SECRETARY HODGKI NS: Yes.

VI CE- PRESI DENT RIE: But we didn't include those
in our recommendati on.

PRESI DENT CARTER: I think M. Hodgkins just did.

SECRETARY HODGKI NS: | did. | think, M. Lenon,
t hat you're going to have to do some technical work to
figure out if some of the stuff that we're tal king about
requiring removal of is permtted and not include that in

t he Enforcement Order.
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STAFF ENGI NEER LEMON: Il will do that.

PRESI DENT CARTER: Very good. Okay, you are in
agreement, Ms. Smth.

LEGAL COUNSEL SM TH: It |ooks like M. Lenmon was
t aki ng good notes, so | will assist him as needed.

PRESI DENT CARTER: Okay. M. Puni a.

EXECUTI VE OFFI CER PUNI A: Our comm tment to the
U.S. Arny Corps of Engineers is that the | evee cross
section will be restored. So probably maybe the Board can
ask the General Manager of RD 1000 that if the Conex boxes
are renmoved that whether they will be willing to restore
the |l evee to the proper cross section.

PRESI DENT CARTER: That's probably for the topic
of another meeting, and another action. That nmay be
i ncorporated as part of a project that the Corps is doing,
in terms of repairing or improving this section of the
entire Sacramento River |evee.

EXECUTI VE OFFI CER PUNIA: | want to rem nd the
Board that the Corps letter stressed that the |evee sl ope
shoul d be restored before the flood season.

PRESI DENT CARTER: Ckay, we understand.

VI CE- PRESI DENT RI E: President Carter, do you
need a vote before | |eave?

PRESI DENT CARTER: | do not believe we need a

vote. We've given staff direction --
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VI CE- PRESI DENT RI E: Okay.

PRESI DENT CARTER: -- and the vote will be when
we get the written Record of Deci sion.

VI CE- PRESI DENT RI E: Okay, thank you.

PRESI DENT CARTER: Thank you.

So we will be back and we will notify M.
Sieglitz and M. Knox when this will come back to the
Board for final decision.

Thank you very much. This hearing is adjourned.

(Thereupon the Central Valley Flood Protection

Board meeting adjourned at 12:22 p.m)
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